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ERRATA. 

In Page 56 line 34, for " defendants* read court. 

51 24, for «• out affect" read did not affect. 

55 27, for "purchasers," "read purchases. 

92 10, for " thereon*' read thereof. 

123 28, for " in disregarding* read to disregard. 

Hr 11, for "estate* ro^A interest. 

225 22, for " arrested' read reversed. 

230 33, for " -was of itself read was itself 

248 36, for " /to <fe6l" read */*/r cfe**. 

264 29, for " simply" read «wy/y. 

274 13, (and throughout the whole case,) for " Barurri" 

read Maruso. 

S07 4, for " tn the laud" read o/ the land. 

307 29, dele " the" before » projtertv." 
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SCOTT v. NEGRO BEN. 



ERROR to the judgment of the circuit court for The right to 
the district of Columbia, sitting at Washington, J ee,,0 JP» un " 
upon a petition for freedom filed by Negro Ben, J r Ma^yfcnd 
against Sabrett Scott, who claimed the petitioner as* J[ hir »» P«>hi- 
his slaVe. illg of rtl|V f t 

into. that state, 

The ground upon which the petitioner claimed his L^tKgufc? 
freedom was, that he had been imported into the state of the master 
of Maryland contrary to the act of assembly of that *,£^*^r 
state, passed in the year, 1783, entitled, u An act to the naval oj/L 
prohibit the bringing of slaves into this state;" by ^\£%^lj£ 
which it is enacted, "That; it shall not be lawful, °tuch *iuve had 
after the passing this act, to import or bring into this r^ded tfovc 
state, by land or water, any negro, mulatto oi other stated states, 
slave, for sale, or tq reside within this state; and although such 
any person brought into this state as a slave con- qa^ w the 
trary to this act, if a slave before, shall thereupon act, 
immediately cease to be a slave, and shall oe free ; 
provided that this act shall not prohibit any person, 
being a citizen of some one of the United States, 
coming into this state with a bona fide intention of 
settling therein, and who shall actually reside within 
this state for one year at least, to be computed from 
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and next succeeding his coining inter the state, to 
import or bring in any slave or slaves which before 
belonged to such person, and which slave or slaves 
had been an inhabitant of some one of the United 
States, for the spfece of three whole years next pre- 
ceding such importation ; and the residence of such 
slave in some .on* of the United States, for three 
years' as aforesaid antecedent to his coming into this 
state \ shall be fully proved, to the satisfaction of the 
naval officer \ or collector of the tax, by the oath of the 
owner, or some one or more credible witness or xvit- 



Upon the trial the defendant below took two bills 
of exceptions. 

The first was to the opinion of the court that it 
was incumbent on the defendant, (Scott,) in order 
to bring himself within the proviso contained in the 
first section of the act of 1783, to show to the jury that 
it has been fully proved to the satisfaction of the naval 
officer, or collector 6f the tax, by theoath of the owner, 
or some one or more credible witness or witnesses, 
that the petitioner was a resident of some one of 
the United States for three years antecedent to his 
coming into the state of Maryland ; and that it was 
not sufficient for the defendant to prove, on die trial, 
to the satisfaction, of the jury, that the defendant, 
being a citizen of some one of the United States, 
. and coming into the state of Maryland with a bona 
fide intention of settling therein, and who actually 
resided within the said state for one year at least, 
computed from arid next succeeding his coming into 
the. state, imported the petitioner, who then belonged 
to the defendant, and that the petitioner had been an 
inhabitant of some one of the United States for the 
space of three whole years next preceding siich im- 
portation. 

The second bill of exceptions was ttf'the refusal 
of the court to admit, as evidence, two certificates 
made during, the trial, the one by the collector of 
the customs and naval officer of the United States, 



FEBRUARY, 1810. 5 

for the district and port of Georgetown in the dis- 
trict of Columbia, and the other by a collector of 
taxes, appointed by the levy court for the county of 
Washington, in that district; the purport of which 
certificate* was, that Scott had, on that day, (16th 
June, 1807,) by his own oath, proved, to the satis- 
faction of each of those officers respectively, that 
Ben u was a resident of the state of Virginia, one 
of the United States, three whole years next prece- 
ding the time when the said . mulatto Ben was 
brought into the state of Sf aryland." 

The cause was argued by C. Lee and Jones^ for 
the plaintiff in error, and by Swann and F. S. Key, 
for the defen4ant» 

February T 9 

Marsh ail, Ch. J. delivered the opinion of the 
court as follows, viz. 

In this case. three opinions were given by the cir- 
cuit court, to each of which the defendant in that 
court excepted. These opinions were, in substance, 

1* That the master of a slave imported into the 
state of Maryland, while the act, passed in the year 
lftB3» entitled, tk 'An act to prohibit the bringing 
slaves into this state," was in force, could not be ad* 
mitted to prove the fact that such slave had resided 
three years, previous to nis importation into Mary- 
land; in some one of the United States, unless he 
could show that this fact had been proved to the sa- 
tisfaction of the naval officer, or collector of the tax. 

2. That a certificate made by the naval officer and 
collector of the port of Georgetown, dated on the 
16th day of June, in the year 1807, certifying that 
this fact was proved to his satisfaction on that day, 
did* not satisfy the Jaw. 

3. That a similar certificate given by the collector 





6 SUPREME COURT U. S. 

of the tax* for the county t of Washington did not 
satisfy the law. 

The correctness of these opinions is to be tested 
by comparing them with the act under which the 
plaintiff in the court below claimed his freedom. 

The enacting clause of that law prohibits the im- 
portation of slaves into the state of Maryland, and 
gives freedom to such as shall be imported contrary 
to that act. A proviso excepts from the operation 
of the enacting clause those slaves which, having 
resided. for three years within some one /of the 
United States, and being the property of the im~ 
porter, should be imported into .the state of Mary- 
land by a person intending to become a resident 
thereof, and who should actually reside, therein for 
the space of twelve months thereafter. The act 
then adds— and the residence of such slave in some 
one of the United States for three years as aforesaid, 
antecedent to his coming into . this state, shall be 
fully proved to the satisfaction of the naval officer, 
or collector of the tax, by the bath of the owner, or 
some one or more credible witness or witnesses. 

By the plaintiff in error it is contended, that this 
part of the law is directo ' T ; that it prescribes a 
duty to the importer of a slave within the descrip- 
tion of the proviso, but does not make his title to that 
slave dependent on the performance of this duty. 

By the defendant it is contended, that this clause 
forms a part of the proviso, arid that the fact of pre- 
vious residence within some one of the United States 
can be proved by no other testimony, if that -which 
is here prescribed be wanting. 

The act, in its expression, is certainly ambiguous, 
and the one construction or the other may be admit- 
ted, without great violence to the words which are 
employed. 

The great object of the proviso certainly was to 
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Srmit persons, actually migrating into the . te of 
aryland, to bring with them property of this de- 
scription which had. been within the United States 
a sufficient time to exclude the danger of it* being 
imported into America for the particular purpose. 
The great object of the provision was, that' the fact 
itself should accord with' this intention. The man* 
ner in which that fact should be proved was a very 
subordinate consideration* Certainly the provisions 
of the law ought not to be' so construed as to defc »t 
its object, unless the language be such as absolutely 
to require this construction. 

It would be a singular and a very extraordinary 
provision that a naval officer, or the collector of a tax, 
should be made the sole judge of the right of one 
individual to liberty, and of another to property. It 
would be equally extraordinary that the oath of one 
of the parties, probably in the absence of the other, 
should be conclusive on such a question. It would 
be hot less strange that .the manner in which this 
quasi judge should execute his duty should not be 
prescribed, and that not even the attempt should be 
made to preserve any evidence of his judgment. 

These considerations appear to the court, to have 
great weight; and the language of the law ought to 
be very positive to deprive them of their influence. 

Upon an attentive consideration of that language, 
the majority of the court is of opinion, that the pro- 
perty of the niaster is not lost by omitting to make 
the proof which was directed, before the naval offi- 
cer, or the collector of the tax, and that the fact on 
which his right really depends may be proved, not- 
withstanding this omission. 

The *w6rds of this part of the section dp not ap- 
pear to the court to be connected, either in their 
sense, or in their mode of expression, with the pro- 
viso. It is a distinct and a substantive regulation. 
In legislation, the conjunction " and" is very often 
used when a provision is made in no degree depend- 
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ent on that which precedes it ; and, in this case, no 
terms are employed which indicate the intention of 
the legislature, prescribing this particular duty, to 
make the right to the property dependent on the 
performance of that duty. 

It is, then, the opinion of the majority of the 
court, that the fact of the residence of the plaintiff 
below within the United States was open for exami- 
nation, even had his master omitted entirely to make 
the proof of that residence before the naval officer, 
or collector of the tax, and, consequently, that the 
circuit court erred in refusing to admit testimony 
respecting that fact. 

The opinion of the court on this point Tenders ft 
decision on the other exceptions unnecessary. 



FIELD AND OTHERS v. HOLLAND AND 
OTHERS. 



fudU»", P<>rt ap- ERROK to the circuit court for the district of 
pointed tycon- Georgia, in a chancery suit, in which Field, Hunt, 
Jr^wSTfo Taylor and Robeson, were complainants, an£ Hoi- 
equity, is not land, Melton, Tigner, Smith, Cox and Dougherty, 
in the nature were defendants. * 

Of an award 
by arbitrators, 

!Sde"% be the Thc dec * ee o{ the court below dismissed the bill 
court, although as to all the defendants. 

neither fraud, 

p^rtiaUty,"' or The bill stated that, on the 21st of July, 1 787, Mi- 
d™ onThe cd J ah WW™™*™ obtained from the state of Georgia 
part of the au- a grant of 12,500 acres in Franklin county, in tm\t 
ditors, be pn». 8tat e. On the 9th of July, 1788, Williamson icon- 
V Without ex- veyrd to Sweepson, who, on the 23d of July, 1792, 
JJJ*** ™°- conveyed to Cox, who, on the 3d of September, 1794, 
©Preference to conveyed to Nay lor i who, on the 18th of December, 
auditors, the 1794, conveyed to the complainant Field, and one 



FEBRUARY, 1810. 9 

Harland, as tenants in common, and that Harland f>*l& 
afterwards conveyed his undivided interest to the h— • « NJ >. 
other complainants^ u». *m*j 

eowt nmy dl- 

That the < defendants. Meltxfn, Tigner and Smith, I™*** 1 " 0610 
claim title to the land in rirtue of a sale made by C a^h^ of 
the sheriff to the defendant Melton, upoto two writs eouitr may ■§- 
of fieri facias, founded upon judgments obtained by J^ tbe 1 ^ 
the defendant Holland against the defendant Cox; »ei*e«, if the 
one in the year 1793, for 1,556/. the other in 1794 ? wlJSSitodo* 
for 3,000/. which executions were levied, and sales it, or baj re- 
made thereon in 1799. That the complainants were {jf* *° * ue *' 
ignorant of those judgments at the tim« «>f their r° to auditor**, 
purchase. That the judgments, or the greater part Aftep . **. **" 
thereof, were paid and discharged by .Cox before the ^urt of equity 
executions issued thereon ; but the sheriff, well «»»y proceed 
knowing the safte, proceeded to levy and sell, &c. £e£ "u^t 

trying the !•- 

That John Gibbons, the complainants' agent, exhi- ££e° r tbf U o£ 

hited to the sheriff an affidavit stating that the exe- der. 

cutions had is$ued ilfegally, on which it became the „ f Tb ,, c r an i we r 
,. «•«•••/*• a / * * • i°* a 'defendant 

duty of the sheriff to retufrn the same mto court, and it evidence 
discontinue ministerial proceedings thereon until the a &*» n 't ^ 
judgment of the court whence the executions issued though ' it be 
was first had and obtainedin the premises, according doubtful whe- 
to the provisions of th^ act in such case made and ©an* be made 
provided*. The affidavi of Gibbon stated, that the again* such 
executions were illegal because they had not been ^T^J^e* 
credited with a partial payment made by Cox. of on-e defend- 

r * ant i» evidence 

The bill states that the sheriff's sale was fraudu-, defendant* 
lently made with a view to get the land at a* very low * £j i ininR lhro% 
price ; the sale being for 300 dollars; and the land The plaintiffs 
worth 25,000. That the purchaser. Mekong at the cannot avail 
time of his purchase, knew of the complainants' title, ^©"answer * 
and indemnified the sheriff for proceeding in the sale, a defendant, 
and agreed that he should participate in its benefits/^ y l8 * u ^[^; 

tiff; it is not 

Melton's answer stales, that in the year 1TS7, * v ^ s e t nc * fc * 
naving land warrants, he surveyed three tracts of defendant ** 
920 acres each, on what he then supposed was vacant 'J f £oJ h uoVihe 
land, but which appears now to be within William- credkoV^k* 
Vol. VI. B 
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son's elder grant, of which he had no intimation till 
the year 1 797, when he had sold parts of his surveys. 
Finding that Na) lor had Williamson's title, and be- 
»*kth* y- ing desirous of protecting the titles of so much of 
tiuMwrfentv * e * anc * aa **e na <* 8C dd, he purchased of Naylor 
the coort will 4^505 acres. That with the same view, lie afterwards 
Se'Vbu'Vir purchased a judgment against Naylor, which he dis- 
whuh the se- covered was prior to Naylor's deed to him ; upon 
firecario , " 0,l -^" ,s judgment, he caused an execution to be issued, 
u *' '. and levied upon the land which he bought in^at a 
fair sale, under the execution, for 300 dollars. That 
afterwards, Ending that the land had been sold for 
taxes, and purchased by G«rorge Taylor, he purcha- 
sed Taylor's claim, and paid » him 300 dollars for it. 
That in June, 1799, he first heard of the claim of the 
complainants, and made a verbal agreement With 
Gibbontf, their agent, for the purchase thereof, at a 
dollar an acre; but finding Holland had a prior judg- 
ment against Cox which bound the land, and which 
he was about to enforce by an execution and sale of 
the land, and Gibbons haying failed to compromise 
with Holland, or otherwise to stop the sale, he 
(Melton) agreed with Holland that he (Melton) 
should become the pdrchaser at the sale, and would 
pay Holland 1 ,500 dollars for the land without regard 
to the sum at which it might be struck off to him, 
which sum he ha% paid That this was done 
without any fraudulent intention, and to secure his 
title ; being fully satisfied that the lands were liable 
to the judgments. 

The answer of Dougherty, the sheriff, denies all 

fraud, combination, and interest in the transaction, 

r.nd avers, that he acted merely in the discharge of 

his official duty ; and that the sale was fair and bona 

ftde. 

Smithy answer is immaterial, as it relates only to 
75 acres of the land which he claimed under a title 
prior to the complainants. 

Tigner answers./merclv as td 357 acres which he 
.purchased of the defendant Melton, in the year 1797* 
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Holland's answer states* that subsequent to' the 
two judgments, he made large advances to Cox in 
goods, and took his obligations* 

It states sundry payments and negotiations' mad^ 
by Cox, particularly three drafts, or inland bills of 
exchange, given by . Cox to Holland iti February, 

1795, and payable in May, June, and July following, 
for which Holland gave the following receipt: 
"Washington, 21st February, 1795. Received from 
Zachariah Cox, Esq. three sets of bills of exchange, 
dated the 5th and 15th instant, for twenty thousand 
dollars, payable in Philadelphia, which wheh paid will 
be on account of my demand against said Cox" 

That in September, 1796, a settlement took place 
between Cox and Holland, of all their transactions 
distinct from* and independent of \ the two judgments, 
and Holland took Cox's note for 18,000 dollars for 
the balance, and gave a receipt, with a stay of exe- 
cution upon the two judgments for three years. 

That the judgments "never were dormant* hut 
have been regularly kept alive and remain unsatisfied" 

That it x was an established rule between Cox and 
Holland, that all payments made were to go to the 
discharge of running and liquidated accounts, inde- 
pendent of the judgments, and that mode of settle- 
ment was adopted on their last settlement in 1796. 

The answer of Cox states, positively, that thejitdg* 
ments were paid and satisfied* as early as the 14th of 
September, 1796, by setderaent ot that date, when the 
parties passed receipts in full of all past transactions; 

That the three bills of exchange, amounting to 
20,000 dollars, were by him delivered to Holland on 
account of the two judgments* and vthat the bills 
have been duly paid and discharged. 

That the settlement of the 14th of September, 

1796, was a final settlement of all account's prior to 
that day, including judgments, bonds, notes, and 
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all demands whatever up to that tine? and particu- 
larly the judgments in question. That they exchan- 
ged receipts in full, ( u which receipt the defendant 
has lost or mislaid.") That, upon the settlement 
being made, Holland promised and verbally engaged 
to enter up satisfaction upon the said judgments. 

The evidence on the subject of the' payment of the 
judgments consisted principally of Mr. Vaughau'a 
deposition, and the letters and receipt of Holland 
for the bills for 20,000 dollars. 

Mf . Vaughan stated, that althougn he had no par* 
ticular knowledge how. Holland and Cox settled, yet 
when a new advance was made by Holland to Cox, 
after the 1 14th of September, 1796,. be understood 
the old concern was settled. In a letter from Hol- 
land to Vaughan of the 18th of April, 1795, enclosing 
the bills for 20,000 dollars, he says, u you will oblige 
me much by procuring the payment of these bills. 
I have delayed the execution and sale of Mr. Cox's 
property to the great ; njury of my own affairs, and I 
request you may assure him that should the bills 
not be paid immediately, the consequence must be 
an assignment of the judgment against him, the re- 
sult of which will be an immediate sale of. his pro- 
perty, which I will not be able tQ prevent, unless his 
punctuality in this instance steps forward." u The 
late stoppage of Mr. Morris and Nicholson, I am 
fearful may affect them, but as they, together with 
Mr. Greenieaf, are concerned with Mr. Cox, in, the 
valuable property which my execution is upon, I ex- 
pect they wilier their oxvn sakes see me satisfied, and 
these drafts paid, to prevent worse consequences" 
He afterwards says, ** I have not security- by judg- 
ment to the ecctcnt of my debt against him." He 
dlso urges Mr. Vaughan to obtain security from Cox 
in case the bills should not be paid. In a letter of 
May 29, 1795, Holland again says, "I hope yo^ 
will be able to make some itrrangemeqt for the pay- 
ment of the 18,000 dollars, as I feel a reluctance in 
pushing the execution I have against the property of. 
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Mr* Cox, although by doing so I would* make some Fi«* 
thousands." «ol*.Lbu 

' It appeared Mm Mr. Vaughan's account with 
Cox, as stated in his deposition, that the bills for 
20,000 dollars, and also a draft on I. Nicholson for 
2+570 dollars, and 10 per cent, damages on the 20,000 
dollars, excepting a balance of about 1,500 dollars, 
had been paid before the 6th of February, 1796 ; 
and Mr. Vaughan had given up to Cox his. drafts of 
18,000 dollars, and 1,000, and 3,000 dollars* all of 
which had been given to Holland on account of 
prior claims. On the 23d of December, 1803, it was 
agreed by the parties to this suit, that W.W.^ L W. f 
and J. C., or any two of them be appointed audit* 
or*, with power to examine all papers and docu- 
ments relative to payments made by Zachariah 
Cox, in satisfaction of judgments obtained by Hol- 
land against him, and charged in the bill to be satis- 
fied. 

On the 21st of April, 1804, the auditors reported 
that they were of opinion, from the papers laid be- 
fore them by both parties, that the judgments had 
been satisfied by. payments made prior to February, 
1796. 

Upon exceptions being taken to this report, it wa s 
set aside on the 14th of May, 1804, and G» A. y I. 
P. W. y and E. S. were appointed auditors by the 
court, to report whether the judgments were really 
satisfied ; and that- they report a statement of the 
payments made »on the judgments. 

On the 7tK of December, 1804, those audit »rs 
reported that they were of opinion that no payments 
appear to have been made on the judgments, no 
vouchers having befcn produced to that effect. 

To this report exceptions 4 were filed on the 14th 
of December, 1 804. It does not appear upon the 
record that any order was takea either respecting 
the report or the exceptions to it. 
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Field On the 1 7th of May* 1805, the court decreed, that 

Holland * e ^ 8n °tddbe dismissed with costs as to Melton, 
Dougherty, Smith and Tigner ; and that Holland 
should bring an action of debt upon the judgments 
against Cox, who was to appear by attorney and 

Elead payment, upon the trial of which issue, the 
ill, answers, exhibits, and testimony in this cause 
was to be considered as evidence. 

No other notice is taken of the order for an issue 
at law, and on the 15th of May, 1807, the court 
passed the following decree. 

44 This cause is involved in much obscurity, but, 
upon mature deliberation, we are of opinion that 
there insufficient, ground for us to decree upon. 
The defendant Holland is in possession of a judg- 
ment against Cox, which the latter contends is satis- 
fied, and one of the objects of tfois bill is to have 
satisfaction entered of record upon the said judg- 
ment, i he only difficulty arises upon the application 
of sundry payments which the complainants contend 
extinguished the judgment, but which the defendant 
Holland replies were applicable to other demands. 
iThe principle on which the court has determined to 
decree is this; that all payments shall be applied 
to debts existing when they were made, and as it 
appears that there were sundry demands of Holland's 
on Cox which were not secured by judgment, that 
those sums shall be first extinguished, and the 
balance only applied to the judgments. 

44 This application of those payments is supported by 
general principles, as well as the particular circum- 
stances of the case. 

" 1 • The payer had a right at the time of payment 
to have applied it to which debt he pleased wher^ 
a nufnber existed, but if he neglects to do so, 
generally, it rests in the option of the receiver to 
make the application. In this case Cox takes his 
receipts generally. Even when the large payment 
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of SO^OOQ dollars was made, he takes a receipt on *««■* 
account* HoLL^if*. 

44 2. It appear* that the application of. those pay* 
meats has actually been made in the manner we 
adjudge ; for from a letter of Mr. Vaughan, through 
whom most of the payments were made, he intimates 
that he had given up the evidences of several debts 
to Cox, -because they had been sutisfird. Such an 
act' could only have been sanctioned by a knowledge 
oh his part that the money paid through him was 
in part applicable to those debts. 

44 The sums which we adjudge to havc4>een due to 
Holland are the following, viz. 

/• s. d. 
Amount of first judgment, 1,556 O O 

Interest from 1st of May, 1793, 
Amount of second judgment, 3,000 O O 

Interest from 21st of June, 1793, 
Amount of acknowledged ac/count, 332 lO 7 

Interest from ljth February ,1794, 
Note of March 1 , 1 794, int. Feb. 1, 1 794,2,278 O 
Note due 1st May, 1794, 1,500 O 

Interest from 1st May, 1794. 

44 The payments made by Cox are the following: 

/• s. d. 
1794, May 25th, amount paid, 11 13 4 

June. 25th, amount paid, 1,£63 17 10 

1 7*5* Feb. 21, amount of bills 220,000, 4,666 14 4 
26, amount paid, 28 O 

Bills on Greenleaf, 700 O 

Bills on Cox himself, 11 13 4 

44 Upon the foregoing data, the register will state 
the account between the parties, calculating interest 
upon the whole amount bearing interest to the time 
of payment* and applying the payments according 
to their dates." 

The register having, upon these principles, stated 
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pi«fcD 9Q ^ceo^rit, by which a balance of 11,086 dollars 
IfoitLAMii. remained still due on the judgments, the court, 
by a final decree, dismissed the bill; and the com- 
plainant* sued out their writ of error. 

Jotte* and Harper > for the plaintiffs in error, con- 
tended* 

, 1. That the court below erred in setting aside the 
report of the auditors who had been appointed by 
consent. Their report, was like an awards which 
cannot be set aside but for fraud, or partiality, or 
gross mistake. 

2. In not having decided upon the exceptions 
taken to the second report of the auditors. 

3. In not enforcing or setting aside the order to 
try an issue. 

4. In dismissing the bill as to the purchasers, and 
retaining it as to. Holland. The purchasers had 
notice of the payment of the judgments. The 
plaintiffs, at the time of the sale, coidd not be pre- 
sumed .to have known the .full extent of the pay- 
ments made. 'It was sufficient that the purchasers 
had notice of the complainants' claim, and that the 
validity of the sale would be disputed. 

The 20,000 dollars, in bills, ought to be applied 
to the judgments, because that is most beneficial to 
the payer, as no other debt was then bearing inte- 
rest. The receipt is upon account of Holland's 
demand; evidently alluding to the single demand 
on the judgments. If it had been inten&ed_as a ge- 
neral payment, it would have been on account of his 
demand^ in the plural. 

The object of the bill is to set aside the sheriff's 
sale to Melton. He is the only real defendant* 
Holland is only incidentally interested. It would 
have been no cause of demurrer if he had not been 
made a party, JNor is Cox a necessary party* 
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It is true that the answer of one defendant can* Field 
Aot be taken as evidence against another. If one Holland. 
defendant wishes to avail himself of the testimony w^»^w 
of another, he' must take out a commission and ex- 
amine him as a. witness. Holland's answer is no 
more evidence in favour of Melton, than Cox's ap> 
swer is evidence against him. Holland's answer is 
only evidence for himself \ and no decree is sought 
against him. If, then, the answers of Cox and Hol- 
land 'are both excluded, the only evidence is Vaug- • 
han's deposition, and Melton's answef. If Holland's 
and Cox's answer be both admitted, the result, will 
be the same, for one destroys the other. Cox is 
not discredited by Vaughan's deposition. The only 
facts proved are the two judgments and the payment 
of 20,000 dollars. 

Ifmoney.be paid an account, it is to be applied, 
in equity, most beneficially for the debtor. It is not 
now in the power of the creditor to apply it to which 
demand he pleases. If neither party,* at the time 
of payment, made the application, it is the province 
of the court of equity to make it now. The court 
is to judge, from all the circumstances of the case, 
what was the intention. of the parties, and what ap- 
plication of the money would be most beneficial to . 
the debtor. 

Vaughan considered it as a settlement of all 
accounts* 

Notice that the judgment was satisfied was not 
necessary? the purchaser was bound to take notice— 
oqveat emptor* But if notice was necessity, enough 
was given to put the purchaser upon inquiry. 

Marshall, Ch. J. Can the sheriff, in Georgia, 
sell the whole of a large tract for a small debt ? or 
must he confine himself to the sale of enough to 
pay the debt. 

Johnson, J. The sheriff cannot divide a tract 
Vol. VL c 
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of land. If there are several tracts of land, he majr 
sell that which comes nearest to theaum* 

Harper. An objection has been made to the 
copy of the deed from Williamson to Sweepson, 
that it does not appear that the original deed was 
recorded in due time. 

But this objection comes too late in the appellate 
court. Not having been made in the court below, 
it must be considered as having been waived. 

The first report of the auditors was pursuant to 
their authority, and can only be impeached for cor* 
tuption, or gross impropriety of conduct,, or mistake 
appearing upon the record. 

. f. S* Key and C. Lee, contra. 

The report made by auditors, under an order 
made by consent, mdy be set aside as well as a re- 
port made -by auditors under a reference made by 
the siipple oraer of the court. 

This report was excepted to because the. auditors 
report only their 'opinion generally, that the judg- 
ments were satisfied, and do not report the payments 
in particular which had btfen made upon them. 

Livingston, J. It does not appear what N was 
done with tho§e exceptions. 

Key. It is to be presumed that they were pro* 
perly disposed of. The cause was afterwards fully 
heard.' 

The second report states, that no payments appear 
to have been made upon the judgments. The ex- 
ceptions to this report were abandoned. 

As to the issue ordered to be tried, it was a mere 
interlocutory order, which the court was not b6und 
to pursue ; but might, if they thought proper, pro 
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ceed to a final hearing without trying the issue, or 
setting it aside formally. 

No notice that the judgments were satisfied, is 
averred or proved. The payments were not made 
upon the judgments, and havfe been properly ap- 
plied to other accounts. 

If Cox did not at the time direct to which ac- 
count the payments should be applied, Holland 
might apply them to which account he pleased. If 
neither party has applied them, the court will apply 
them to claims not secured by judgments. 

Every debt due to Holland from Cox made but 
one demand. The notes due to Holland were pay- 
able in May; the bills for 20,000 dollars did not be- 
come due till after May, although drawn in Februa- 
ry. If the bills were given on account of the judg- 
ments, there would have been a stay of execution 
until the bills became payable. When arrested in 
Philadelphia, Cox did not allege that the judgments 
had been satisfied; nor is it averred in his answer. 

No good title is shown from Williamson. The 
original deed is not produced, and it does not ap- 
pear from the copy whether the original was re- 
corded in due time. ' 

The first auditors exceeded their authority ; they 
were only authorized to do a ministerial act, but 
they assumed to act judicially. 

The report of the second auditors was correct; 
they were competent to say that no payments had 
been made upon the judgments. Cox's answer is 
no evidence against Holland. If the complainants 
wished to avail themselves of Cox's testimony, they 
ought to have taken out a commission and examined 
him. 

But Holland's answer is evidence for him and 
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Field those claiming under him, and is conclusive unless 
HoliTIwd. contradicted by two witnesses. 

Cox's answer is discredited in a material pointy 
viz. the paymfent of the judgments* 

This court decided in the case of the 'Mayor 6? 
Commonalty of Alexandria v. Patt'on &? others, (ante, - 
v. 5. p. 1.) that if the debtor do not, at the time of 
payment, direct to which account it shall be 'applied, 
the creditor may at any time afterwards apply it -to 
which account he pleases. In equity, all debts beat 
interest. 

February 12. 

Marshall, Ch. J. delivered the opinion of the 
court as follows : 

In this case some objections have been made to 
the regularity of the proceedings in the circuit court, 
which will be considered before the merits of the 
controversy are discussed. 

In May term, 1303, the following order was 
made* 

"*By consent of parties, it is agreed, that Wil- 
liam Wallace, Jame§ Wallace and John Cumming, 
or any two of them, be appointed auditors v who 
shall have power to examine all papers and docu- 
ments relative to payments made by Zachariah Cox, 
in satisfaction of judgments obtained by said Hol- 
land against said Zachariah, and charged in said bill 
to be satisfied, and that the testimony of John Vaug- 
han, taken by complainants before Judge Peters, 
and now in the clerk's office, may be produced 
by them to said auditors. And it is further agreed, 
that sa^d auditors may meet at any time after the 
first day of April next, and not before, on ten days' 
notice given to the adverse party." 

The auditors returned the following report. 

f* We are of opinion, from the papers laid before 
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us, by both' parties, that the judgments ia the above Field 
case .have been satisfied by, payments made prior to HoL ** AND 
February, 1796." 



On exceptions this report was set asidq* 

By the plaintiffs in error it is contended, that the 
order under which the auditors proceeded was 
equivalent to a reference of the cause by consent, 
and that their report is to be considered as an award 
obligatory on all the parties, unless set aside for 
some of those causes which are admitted to vitiate 
an award. But this court is unanimously of opi- 
nion, that the view taken of this pQint by the 
plaintiffs is. incorrect. The order in question bears 
no resemblance tb a rule of court referring a cause 
to arbiters. It is a reference to u auditors," a term 
which designates agents or officers of the court, who 
examine and digest accounts for the decision of the 
court* They do not decree, but prepare materials 
on which a decree may be made. The order in 
this case, so far from implying that the decision of 
the auditors shall be made, the decree of the court, 
does not even require, in termsv that the auditors 
shall form any opinion whatever. They are merely- 
directed to examine all papers and .documents rela- 
tive to payments made in satisfaction of the judg- 
ments. 

Frbm the nature of their duty they were bound 
to report to the court, and to state the result of 
their examination*, but this report was open to ex- 
ception, and liable to be set aside. In the actual 
case the report was a very unsatisfactory one, and 
was, 6n that account, as well as on account of the 
objections tb its accuracy, very properly set. aside* . 

The cause was again referred to auditors, who re- 
ported that no evidence had been offered to them of 
payments to be credited on the judgments alleged 
by the plaintiffs to have been discharged. 

The defendants insist that this report ought to 
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have terminated the cause. But the court can per- 
ceive no reason for this opinion. If tljere were ex- 
hibits in the cause which proved that payments had 
been made, the plaintiffs ought not to be deprived 
of the benefit of those payments, because the audit- 
ors had not noticed the vouchers which established 
the fact. 

The court, without making any order relative to 
this report, directed an issue for the purpose of 
ascertaining, by the verdict of a jury, the credits 
to which the plaintiffs were entitled. 

It was. completely in the discretion of the court 
to ascertain this fact themselves, if the testimony 
enabled them to ascertain it ; or, if it did not, to 
refer the question either to a jury, or to auditors. 
There was, 'consequently, no error, either in direct- 
ing this issue, or in discharging it. 

But, , without trying the issue, or setting aside 
the order, the court has made an interlocutory de- 
cree, deciding the merits of the case by specifying 
b6th the debits and credits which might be introduced 
into the account, and directing their clerk td state, 
an account in conformity with that specification; 

This interlocutory decree is undoubtedly an im- 
plied discharge of the order directing an issue, and 
is substantially equivalent to such discharge. Had 
the issue been set aside, in terms, in the body of the 
decree, or by a previous order, it would have been 
more formal, but the situation of the case and of the 
parties would have been essentially the same. The 
only real objection to the proceeding is, that the par* 
ties might not have been prepared to try the cause in 
court, in consequence of their expectation that it 
WQuld be carried before a jury. There is, however, 
no reason to believe tha^t this could have been the 
fact. Had there been any objection to a hearing on this 
ground, it would certainly have been attended to, and, 
if overruled, would have been respected by this court. 
But no objection appears to have been made, and 
6 
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the inference is, that the cause was believed to be Field 
ready for a trial. 

These preliminary questions being disposed of, the 
court is brought to the merits of the case. 

The. plaintiffs claim title tp a tract of land in the 
state of Georgia, under several mesne conveyances 
from Migajah Williamson, the original patentee. In 
the year 1793, while these lands were the property 
of Zachariah Cox, one of the defendants, two judg- 
ments were rendered against him in favour of John 
Holland, also a defendant, for the sum of 4,556/. 
sterling. These judgments remained in force until 
the year 1799, when executions were issued on 
them, which were levied on the lands of the plain- 
tiffs held under conveyances from Cox, made sub- 
sequent to the rendition, of the judgments. John 
Gibbons, the agent of the plaintiffs, objected to the 
sale, because, the judgments were satisfied either in 
whole or in part, but as he failed to take the steps 
prescribed in such case by the 'laws of Georgia, the 
sheriff proceeded, and the lands were sold to Melton 
and others, who are also defendants in the cause. 

This bill is brought to set aside the sale and con- 
veyance made by the sheriff; and it also contain? a 
prayer for general relief. 

As the judgments constituted a legal lien on the 
lands in question, and the title at law passed to the 
purchasers by the sale and conveyance of the public 
pfficer, the plaintiffs must show an equity superior 
to that of the persons who hold the legal estate. 
That equity is, that the legal estate war acquired 
under judgments which were satisfied, and that suffi- 
cient notice was given to the purchasers to put them 
on their guard. 

If the facts of ithe cause support this allegation, 
the equity of the plaintiffs must be acknowledged ; 
but it is incumbent on them to make out their case. 
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In the threshold of this inquiry j it becomes nece£» 
sary to meet an objection suggested by the plaintiffs 
relative to the testimony of the cause. It is alleged 
that neither Holland nor Cox are nec.essa.py or pro- 
per parties, and that their answers are both to be 
excluded from consideration. 

The correctness of this position cannot be admit- 
ted. The* whole equity of the plaintiffs depends on 
the state of accounts between Holland and Cox.' 
They undertake to prove, that the judgments ob- 
tained by Holland against Cqx are satisfied. Surely 
to a suit instituted for this purpose, Holland and 
CoX are not only proper but necessary parties. Had 
they been omitted, it would be incumbent on the 
plaintiffs to account for the omission, by showing 
that it was not in their power to make them parties* 
Not only are they essential to a settlement of ac- 
counts between themselves, but, in a possible state . 
of things, a decree might have been rendered against 
one or both of them. Neither is it to be admitted 
that the answer of Holland is not testimony against 
the plaintiffs. He ,is the party against whom the 
fact, that the judgments were discharged, is to be 
established, and against whom iris to operate. This 
fact, when established, it is true, affects the purcha- 
sers also, but it affects them consequentially, and 
through him. It affects them as representing him. 
Consequently, when the fact is established against or 
for him, it binds them. 

The plaintiffs themselves call upon Holland for a 
discovery* They aver that the judgments were dis- 
charged, and expressly /require hiih to answer this 
allegation. They cannot now be allowed to say that 
this answer is. no testimony. 

The situation of Cox is different. Though nomi- 
nally a defendant, he is substantially a plaintiff. 
Their interest is his interest: their object is his ob- 
ject. He* as well as the plaintiffs, endeavours to 
show that the judgments were satisfied. He is tfot 
to be considered as really a defendant^ nbr does the 
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bill charge him with colluding to defraud the plain- Fielp 
tiffs, or require him to answer the charge of contri- Hnf 7" 
buting to the imposition alleged to have been prac- ^ LLAKO 
tised on them. It is not in the power of the plain- 
tiffs, in such a case, to avail themselves of the answer 
of a party wb? ^ in rca ii ty> t hou ff h not in form, a 
plaintiff; 

The answer of the defendant Holland, then, where 
it is responsive to the bill, is evidence against the 
plaintiffs, although the answer of Cox is not testi- 
mony against Holland. 

The evidence in the cause, then, is the answer of 
Holland, the deposition of Vaughan, and the various 
exhibits and documents of debt which are found in 
the record. Does this testimony support the inter- 
locutory decree which was rendered in Mav term. 
1805? J ' 

That decree specifies the debits and credits which 
are to be allowed, and directs a statement to be 
made showing how the account will stand, allowing 
the specified items. 

To thL order two objections may be made. 

1. That it ought to have been more general. If 
this be overruled, 

2. That its principles are incorrect. 

Upon the first objection it is to be observed, that 
a court of chancery may, with perfect propriety, 
refer ah account generally, and, on the return of the 
report, determine such questions as may be contested 
by the parties; or it may, in the first instance, de- 
cide an> principle which the evidence in the cause 
may suggest, or all the principles on which the ac- 
count is to be taken. The propriety of the one 
course or of the other depends on the nature of the 
case. Where items are numerous, the testimony 
questionable, the accounts complicated, the superior 
Vol, VI. * r> 
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Field advantage of a general reference, with a direction to 
B *• state specially such matters as either party may re- 
quire, or the auditors may deem necessary, will rea- 
dily be perceived. 

Where the account depends on particular princi- 
ples which -are developed in the cause, the conve- 
nience of establishing those principles before the re- 
port is taken will also be acknowledged* 

The discretion of the judge will be guided by the 
circumstances of the case, and his decree ought not 
to be reversed because he has pursued the one course 
or the Other, unless it shall appear either that injus- . 
tice has been actually done, or that there is reason 
to apprehend it has been done* 

In this case it might, perhaps, have been more 
satisfactory had the parties been permitted to lay all 
their^ claims and all their objections before auditors* 
so ttiat the precise points of 'difference between them, 
and* the testimony upon those points, might be 
brought in a single, view before the court* 

But it is to be observed that two orders of refer- - 
' ence had before been made, on neither *f which 
was a satisfactory report obtained. That an issue 
had been directed, which had, for -several terms, re- 
mained untried. The probability is, that the contro- 
versy depended less on items than on principles, and 
that all parties were desirous of obtaining from the 
court a decision of those principles. That no debits nor 
credits were claimed but those which were stated in 
the papers, and that all parties wished the opinion of 
the court, on the effect and application of those items. 
Under such circumstances, a judge would feel much 
difficulty in withholding his opinion. 

In such a case the justice of the- cause could be 
defeated only by the exclusion of some item which 
ought to be admitted, or by an erroneous .direction 
with respect to those items which were introduced. 
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This court perceives in the record no evidence of 
any credit to which' the defendant Cox might be en- 
titled, which is not comprehended in the recapitula- 
tion of credits allowed him in the circuit court, and 
they are the more inclined to believe that no such 
omission was. made, as the fact would certainly have 
been suggested by the counsel for the plaintiffs, and 
the circumstances- under which they claimed the 
item disallowed by the court, would have been 
spread upon the record. It is true, an additional 
credit is claimed in the assignment of errors; but the 
testimony in the record does not support this claim. 

The majority of the court* therefore, is of opinion, 
that there is no error in the interlocutory decree, 
unless it shall appear that the principles it establishes 
are incorrect* 

The items claimed by Holland, and allowed by the 
-court, are supported by documents, the obligation of 
which has not been disproved. 

There is, then, no question on the merits but this. 
Were the payments properly applied by the court, or 
were they applicable, to the judgments? 

The principle, that a debtor may control, at will, 
the application of his payments,, is dot controverted* 
Neither is it denied that, on his omitting, to make 
this application, the power devolves on the creditor. 
If this power be exercised by neither v it becomes the 
duty of the court ; and, ip it* performance, a sound 
discretion is to be exercised. 

It is contended by the plaintiffs that if the pay- 
ments have. been applied by neither the creditor nor 
the debtor, they ought to be applied in the manner 
most advantageous to the debtor, because it must be 
presumed that such was his intention 

The correctness of this conclusion cannot be con- 
ceded. When a debtor fails ta avail himself of the. 
power which he possesses, in consequence of which 
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that power devolves on the creditor, it does not ap- 
pear unreasonable to suppose that he is content with 
the manner in which the creditor will exercise it* 
If neither party avails himself of his power, in con- 
sequence of which it devolves on the court, it would 
aeem reasonable that an equitable application should 
be made. It being equitable that the whole debt 
should be paid, it cannot be inequitable to extinguish 
first those debts for which the security is most 
precarious. That course has been pursued in the 
present case. 

But it is contended, that bills for 20,000 dollars 
were received, and have been applied in discharge 
of debts which became due two months afterwards* 

It the receipt given for these bills, purported to 
receive them, in payment, this objection would be 
conclusive. If an immediate credit was to be given 
for theip, that credit must be given on a debt 
existing at the time, unless this legal operation of 
the credit should be changed by express agreement. 
But the receipt for these bills does not import that 
immediate credit was to be given for them. They 
are to be credited when paid. The time of receiving 
payment on them is the time when the credit was to be 
given ;. and, consequently, the power of application, 
which the creditor possessed, if no agreement to 
the contrary existed, was then to be exercised. It 
cannot be doubted that he might have credited 
the sums so received to any debt actually demanda- 
ble at the time of receiving such sum, unless this 
power was previously abridged by the debtor. 

It is contended that it .was abridged; and that 
this is proved by the form of the receipt. The re* 
ceipt states, that the bills, when paid, are to be 
credited* on account of the demand of Holland 
against Cox, and the plaintiffs insist that the words 
import a single demand, and one existing at the 
time the receipt was given. 

This court is not of that opinion. The whole 
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debt due from one man to the other, may veil con- 
stitute an aggregate sum not improperly designated 
by the term demand, and the receipt may very fairly 
be understood to speak of the demand existing 
when the credit should be giVen. 

If the principles previously stated be cprrect, 
there is no evidence in the cause which et >bles this 
court to say that there was not due, on the. judg- 
ments obtained by Holland against Cox,, a sum. 
more than equal to the value of .the lands sold un- 
der execution. If so, the plaintiffs have no equity 
against the purchasers of those lands, whose con- 
duct appears tp have been perfectly unexceptiona- 
ble; and the bill, both as to them and Holland, waa 
properly dismissed. 

It is the opinion of the majority of the court, 
that there is no error in the proceedings of the cir- 
cuit court, and that the decree be affirmed. 



THE MARYLAND INSURANCE COMPANY v, 
WOODS. 



ERROR to the circuit court for the district of 'i BMM tio» 
Maryland, in an action bf covenant, upon two poll- upon * Hiey 
cies of insurance, one upon the schqoner William wArraSteHSl 
& Mary, Travers, master, and the other upon her t™i, "proof of 
cargo, "from Baltimbre to Lagulra, with liberty ^.^^^ 
of one other neighbouring port, and at and from United fcutes 
them, or either of them, back to Baltimore." The ™*£ & «£ 
policy contained the following clause: ■ " Confess- demhaUonhMi 
ing ourselves paid the consideration due unto us J*?** 1 * 1 } .*?** 
for the assurance of the said assured, or his assigns, up™ i2i 
after the rate of seven and one half per cent, on car- ground . of 
go, by said vessel warranted by the assured to. be kwle^Sf"^ 
American property i and that the vessel is *an Ameru conclusive evi- 
can bottom, proof of which to be required in thef^ ttf jy^ 
United States only. Insured against all -risks, the warranty. 
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M*B,l*t'o. assured binding himself to do all in his power, in 
tVoopi* case of capture, for the defence of the property, 

^V^ and, if condemned, that he will eiiter *n appeal if 
QH*re, whff- practicable**' 

ther breach of 

blockade, by a ,_ 

tenet not war- UpOn the trial of the issue of fion inf regit) seven 

^^^^» bills of wceptions were taken. The first was by 

charge the tin- Woodsy the plaintiff below, in whose favour the judg- 

*S* reml «ii J6Btxstit *** rcndcl » d > and is * therefore, unimportant, 
tftatiprt with- excepting that it states the facts which each party 

in the policy, offered evidence to prove; and is referred to in all 
with iutent to ... ' .•» . ,.„ ~ x . 7 
go to m port "* e Other bills of exceptions. 

not vkhin the 

the 1 ' 7 ' forSet K states, that the plaintiff gave evidence, thaf he 
.■hoaht Re Wo©- was a citizen of the United States, and sole otirfter 
notTo^iu"ioi' S *& ** Y^sel and cargo, of the value insured, and 
* retae! might made insurance thereupon, according to the policies. 
*^£ u £* That the vessel arrived in safety off the port of 
,Wcrt lailkt, Laguira, on the 29th of March, but was refused 
J? 1 *?^!? *• permission to enter the port, except upon terms, as 

.blockaded, un- £. . . - r i> ' r . ■ 7 il • t_ r > r * j 

t& the wm to the sale or his cargo^ which the master deemed 

JJJJ^^T" too disadvantageous to be 'accepted. That he re- 
Britii^ordera niained with his vessel off the port, endeavouring* 
^ April, isoi. to obtain permission to 1 enter it on more advan- 
h^odTo*m^ke tageous terms, until the 3 lit of March, when, find- 
inquiry >eto- in? that such permission could not be obtained, he 
J* e J^JJ^^[ sailed wi$ the vessel and cargo, towards the port pif 
fyr* -, Amsterdam, in, the island of Curra<:pa, with a view 
and • intention of ascertaining, by inquiring from 
British ships of war, or other ships, or by actual 
inspection, or other proper means, whether the said 
port was in a state of blocf ade, and of entering it, 
if he should find it not blockaded. That about four 
months before, he had been informed in Baltimore, 
that an American vessel, bound to that port, had. 
been warned off by the British blockading force; 
4nd a report, which he had heard in Baltimore be- 
fore he sailed* that the island was still blockaded, 
induced him to. suppose, at the time of sailing to- 
wards Amsterdam, that that port might still be in a 
state of blockade, {he then bHng ignorant of that 
fact* and not having been able to obtain information 
relative thereto off'Lflguir*^ and to resolve to make 

X 
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inquiry as aforesaid, before he, attempted to enter Mae.I*. Cfc 
the port. That ^ on the first of April, on his pas* Woo»r/ 
sage to Amsterdam, being then about 2fi or 30 ' 
miles distant therefrom, h£ discovered a ship, dis* 
tant about 21 miles, and immediately changed his 
course and stood towards her, for the purpose 
of inquiring whether Amsterdam was still bloc* 
leaded. The ship was the British ship of war 
u Fortune,'' and was then supporting alone the 
blockade of the port of Amsterdam*; While stand- 
ing towards her, she seized and captured the 
schooner as prize, under pretence of an attempt to 
break the blockade, and sent her to Jamaica, where 
the vessel and cargo were condemned as good prize, 
whereby they were totally lost to the plaintiff* That 
the distance of Amsterdam from Laguira was about 
147 mites, which may be run in fifteen or .twenty 
hours. That the plaintiff, upon the first intelligence 
Of the capture, offered to. abandon, and demanded 
payment of the .oss. 

That the British minister, on the 12th of April, 
1804, informed the government of the-United States, . 
that th^ siege of' Curra^oa was converted into 
a blockade, Which" notification the government 
of the United States did not at any time make 
known. That the British government iiad Issued 
an order to their commanders, and. to their ad- 
miralty courts, in the West Indies, " not to cop- 
aider blockades as existing, unless in respect to 
particular . ports which may be actually invested, 
and then not to capture vessels bound to such 
ports, unless they shall have previously been warned 
not to ent?r them." That this order was in force at 
the time of the capture, and had been notified by 
the British government to the government of the 
United States, and immediately published in the 
gazettes of the United States. 

.That to the eastward of Laguira, on the Spanish 
Main, the -first port is Njew Barcelona, at the dis- 
tance of about 57 leagues from Laguira* That it 
is a small port onlv entered by small vessels. That 
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M a*, lv. o ^ next p Qrt tQ t ^ e eastwar( i f Laguira, on the Spa- 
Woods. nish Main, is Cumana, at about the distance of 70 
leagues* That about the time of the voyage afore* 
said, no vessel could enter the port of New Barce- 
lona without having obtained permission therefor 
at Cumana* That the next part on the Spanish 
Main, from Laguira, westward, is Porto Cabello, un- 
der the same jurisdiction, and at the distance of 
about 1 8 leagues ; that no vessel could enter that 
port without having obtained permission therefor at 
Laguira* That the next port 6n the Spanish Main, 
to the westward of Laguira, is Maracaibo, at the dis- 
tance of about 93 leagues, and about two and a half 
degrees further west from the port of Amsterdam. 
That the usual course of trade for vessels from Balti- 
more with cargoes for Laguira, assorted for the Spa- 
nish Main, is to proceed to the port of Amsterdam, if 
refused permission to enter Laguira. That vessels 
in such cases never proceed to Cumana or New Barce- 
lona. That except Amsterdam, and the said ports on 
the Spanish Main, the nearest port to Laguira, used 
for the purposes of trade, is in the island of Porto\ 
Rico, distant more than 120 leagues. But that Car* 
thdgena, on the Spanish Main", although more distant 
than Porto Rico, may be reached from Laguira in a 
shorter time, being more in the course of the winds, 
That there is no port in the island of Bonaire, 
except a small roadstead on the west side of the 
inland, where there is a small battery and military 
post. That a- vessel bound from Laguira to Am- 
sterdam, could not touch at the said roadstead 
without going. about five leagues out of her way, 
and being delayed three or four hours, and that 
there is no other place in the neighbourhood of 
Laguira qr of Amsterdam, except Porto Cabello, 
where information could then have been had respect- 
ing the continuance of the blockade. 

The defendants then offered evidence to the jury, 
that when 1 ravers sailed from Baltimore, and when 
he arrived at Laguira, and when he sailed from 
thence and arrived near the island of Curracoa, he 
had reason to believe, and did know, that that island 
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was actually blockaded and attempted to enter the ma*.In.Co. 
port of Amsterdam. That when the insurance was woods. 
effected, a vessel might enter Cumana and Porto 
Cabello without first obtaining permission elsewhere. 
That the Spanish government was a party in the 
war. That it has been usual and customary for ves- 
sels sailing from Baltimore, having cargoes suitable 
to the marjcets on the Spanish Main, to proceed di- 
rect to either of the ports of Cumana, New Barce- 
lona, Porto Cahello, Maracaibo, or Carthagena, 
without first calling at Laguira for permission. 

Whereupon the plaintiff prayed the direction of 
the court to the jury, that it. they believe the mat* 
ters so offered in evidence by h ; m, then the proceed- 
ing towards the port of Amsterdam for the pur- 
poses and in the manner so by the plaintiff stated 
and offered in evidence, doth not in operation of. law 
deprive him of his right to recover for the said 
losses under the said policies. 

But the court were of opinion, and so directed 
the jury, that rf they shall be satisfied from the evi- 
dence in the case, that Travers, the master of the 
schooner, had reason to believe that the island of 
Curra^oa was actually blockaded at the time when 
he sailed .from Laguira, and when he arrived near 
the said island, and that he attempted to enter the 
port of Amsterdam, then the plaintiff cannot main- 
tain the present action. 

^ To which opinion the plaintiff excepted. 

The 2d bill of exceptions stated that the defend- 
ants, in addition.to the evidence by them offered as 
stated in the first bill of exceptions, gave in evi- 
dence that Captain Travers might have obtained in- 
formation at Laguira of the blockade of Currafoa, 
(it being well and generally known theTe,) if he 
had made the inquiry; but that he made no such 
inquiry. 

That there is a small island to the eastward of 
Vol vi. r, 
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jkfAiufv.Co. Currafoa, called £bnaire % and about 20 miles dia- 
WdoTn. ** nt therefrom on " le direct and usual route to Cur- 
rafoa, and where Captain Travers might also have 
received information of the blockade, out he sail- 
ed past the island without stopping thereat, or tal- 
king any measures whatever to learn whether the 
blockade existed or not. •That after Travers found 
he could not sell his cargo to advantage at Laguira, 
he determined to proceed to Porto Rico, abd as Cur- 
raf oa was very little out of the course, to ascertain 
whether the blockade still continued* That on the 
12th of April, 1804, the blockade of Curra9oa was 
notified by the British minister to our. government, 
and that there had been no notification of a discon- 
tinuance thereof. That when the schooner left Bal- 
timore, it was generally reported and understood, 
that Currafoa was blockaded. They also offered in 
evidence the record aqd proceedings of the admiralty 
court at Jamaica, and that the schooner was con- 
• demned on the ground of an attempt to violate the 
blockade. 

Whereupon the plaintiff offered in evidence all 
-the matters by him offered in evidence as stated 
in the first bill of exceptions, which bill of exceptions 
is referred and rnade part of this bill of exceptions, 
and also offered in evidence that the matters by the 
defendants stated in this and the foregoing bill of 
exceptions are untrue; and also* that.Travers, while 
lying off Laguira, did inquire whether the blockadev 
of Curracoa still continued, and could obtain n* 
information on that subject; and also that at the time 
he discovered the ship of war, he might have pro- 
ceeded to, and entered into, the port of Amsterdam 
without being intercepted by the frigate. 

Upon which aforesaid statement of facts, so given 
in evidence, the defendants pray the court to instruct 
the jury that the said Travers was not justified in 
sailing from Laguira and passing N the island, of 
Bonaire without inquiring there whether the port 
of Amsterdam was blockaded, and that in conse- 
quence thereof, the plaintiff js not entitled to recover. 
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But the court were of opinion, thai if the jury Ma*. Ur. ti». 
shall be satisfied, from the evidence in- the case, that w©0Dt. 
Travers sailed from Laguira for Amsterdam, with 
intent to enter that port if not actually blockaded, 
but if blockaded not to attempt to enter, but to sail 
for the island of St. Thomas ; and if the jury shall 
be satisfied, from the evidence, that Travers did not 
attempt to enter the said port, but was captured on 
nis way thither, at the distance of 29 or 30 miles 
therefrom, the court directed the jury that such con- 
duct of Travers was not unlawful, and that, notwith- 
standing such conduct, the plaintiff can maintain the 
present action. 

The 3d bill of exceptions stated that the defend- 
ants, upon all the matters in the preceding bills of 
exceptions contained, prayed the court to instruct 
the jury that if they believe that the blockade was 
notified by the British government to the American 
government, in a reasonable time before Travers 
sailed, and that it was generally known in Balti- 
more before he sailed, and that he had been in- 
formed of it, and knew of the general report and 
belief, and under these circumstances sailed from La- 
guira to the port of Amsterdam, without making 
due inquiry, at* Laguira, whether the blockade sub- 
sisted at Amsterdam, and passed Bonaire without 
making such inquiry, to the place where he was 
captured, then he was not justifiable in proceeding 
on the said voyage to Curra£oa, there to make in- 
quiry, not having first made the inquiry in the neigh- 
bouring ports of Laguira and Bonaire. 

The court refused to give the instruction as pray- 
ed, but repeated the instruction stated in the se- 
cond bill of exceptions; to which the defeqdants 
excepted. 

The 4th bill of exceptions stated that the defend- 
ants prayed the court to direct the jury, that if they 
shall be of Opinion that there are three ports on the 
Spanish Main, viz. Port Cabello, *i the distance of 
21 leagues from Laguira, Maracaibo at 93 leagues 
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IMar.In. Co. f rom Laguira, and about 2 1-2 degrees further west 
Woods, than Amsterdam, and Carthagena at the distance of 
185 leagues from Laguira to the westward, and that 
the prevailing winds there are generally from the 
eastward, and that a voyage may be performed, 
with more facility from Laguira to Porto Cabello 
than to Curra^oa, and from Laguira to Maracaibo 
and Carthagena, than to the island of St. Thomas, 
or Porto Rico. That those ports are situated on the 
Spanish. Main, and under the government and ju- 
risdiction of the King of Spain. That vessels sailing 
from the ports of the United States,, are in the 
habit of sailing direct to the said ports of .Porto 
Cabello, Maracaibo, and Carthagena without ob- 
taining permission from the government at Laguira. 
That vessels leaving the United States with cargoes 
suited to the market on the Spanish Main, fre- 
quently sailed from Laguira, to one or other of. the 
above-mentioned ports for the disposal of their car- 
goes^. That the island pf Curra^oa belongs to the 
Dutch government, who were parties to the war. 
That there are two other ports on the Spanish Main, 
under the Spanish government, lying to windward 
of Lnguira, viz. Cumana, 70 leagues, and New- 
Barcelona, 57 leagues from Laguira, but the voyage 
from Laguira to those ports is more difficult than 
the voyage to Currafoa, which is 147 miles. That 
Curr&eoa was known to be blockaded, and so noti- 
fied by the British government to that of the Uni- 
ted States a reasonable time' before Travers sailed, 
and that he knew the same at the commencement of 
the voyage; then Amsterdam was not a port to which 
he was entitled to go under the said policy. Which 
direction the defendants refused to give. And the 
defendants excepted. 

The 5th exception stated that the defendants pray- 
ed the opinion of the court, upon the whole facts 
before stated, whether the insured had a right to 
proceed to Porto Rico, or St. Thomas, under the 
terms of the policy. That the court directed the jury 
that he had na such right, and that the defendants ex- 
cepted. - 
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The 6th exception stated that the defendants, upon Ma*. I*. C$>« 
all the matters aforesaid, prayed the court to hi- Woont. 
struct the jury that if they believe that the insur 
red, after his arrival at Laguira, proceeded on a pro- 
visional voyage for the port of Amsterdam, or for 
Porto Rico, or for St. Thomas, with an intention 
to go to Amsterdam, if not blockaded, and to Porto 
Rico, or St. Thomas, if the port of Amsterdam was 
blockaded, he was not so entitledto do under the poli- 
cies, and in consequence thereof, that the plaintiff 
is not entitled to recover. Which direction the court 
refused to give, but gave the following opinion. 

The court having declared that the said Travers 
had a right to proceed from Lagujira to Amsterdam, 
as is fully stated in their second opinion, to which they 
refer, they directed the jury that if they find that the 
said Travers intended, if the port of Amsterdam was 
blockaded, to go to the island of Porto Rico, or St. 
Thomas, that such his intention only will not affect 
the policies ; and that notwithstanding such inten- 
tion the plaintiff can maintain his action thereon. 
To which direction the defendants excepted* 

The 7th bill of exceptions stated that tfce defendants, 
upon all the matters in the preceding bi^ls of ex- 
ception stated, prayed the opinion of the court that 
if ihe jury believe that Travers sailed from La- 
guira, on a voyage to St. Thomas, or Porto Rico, but 
with an intention to proceed a small distance out of 
the ' way to see if Amsterdam was blockaded, and 
in case it was not blockaded then to enter that port, 
and did so proceed to the port of Amsterdam, and 
was captured as aforesaid, then the defendants are 
not answerable; frhich opinion and direction the court 
refused tP give, but. gave the following opinion. 

The court having declared that the said Travers 
had a right to proceed from Laguira to Amster- 
dam, as is folly stated in their second- opinion, to which 
they refer, they are of opinion, and accordingly 
directed the jury, that if they find that the said 
Travers intended, if the port of Amsterdam was 
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Ma*. I*. Co. blockaded, to goto the island of Porto Rico, or the 
island of St. Thomas, such his intention only witl 
not affect the policies aforesaid, and that notwith- 
standing such 'intention, the plaintiff can maintain 
his actions on the said two policies. To which in- 
struction the defendants excepted. 

The verdict and judgment being in favour of the 
plaintiff, the defendants brought their writ of error* 

P. B. Ket/y for the plaintiffs in error, contended, 

1. That the court ought not to have permitted 
parol evidence .to be \ given of. the intention of 
Captain Travers to break the blockade, because the 
sentence of condemnation was conclusive evidence 
of that attempt. Curra^ba was not a port within 
the policy, because the policy did not give leave to 
sail to a blockaded port. 

2. A neighbouring port, means a port on the 
Spanish Main, under the same government as 
Laguira. 

St. Thomas was not a neighbouring port ; if it 
was, he deviated in going to Cuirafoa. 

He sailed for Currafoa with a knowledge that it 
was blockaded, and therefore the defendants are dis- 
charged. 

Harper y contra. 

The evidence is conflicting as to .the knowledge of 
the captain of the blockade, and therefore upon that 
point this court can give no opinion. The only evi- 
dence of such knowledge is, that there was a block- 
ade at a prior period, which had fyeen notified to our 
government. But there is a difference between a 
blockade by notification, and a blockade de facto* A 
vessel has a right to go and inquire of the block- 
ading for.ce. The British government had declared 
that no blockades should be considered as existing 
5 
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in the West Indies, except blockades de facto, and M AR . f N . Co. 
then not to capture them unless they should have been * 
previously warned off. Under this order and de- _ r °^ ^ 
claration of the British government, Travers had a 
right to go and see whether the port was or was not 
actually blockaded. This court will not extend the 
principle of blockade farther than it has been ex- 
tended by the British government. 

The voyage, then, to Curra9oa, was lawful. Tra- 
vers was in the due course of the voyage, and it wasr 
altogether immaterial whether he had any or what 
*her port eventually in view. 

Martin, in reply* 

Travers had no right to s^il for Currafoa, know- 
ing it to blockaded. If there be in fact a blockade, 
no vessel knowing that fact has a right to go to the 
blockaded port for inquiry. If she does, she is not, 
by the law of nations,. entitled to warning, but is 

food prize at once, tile hostis est qui dat auxilium 
ostibus. If she sails to a blockaded port, knowing 
it to be blockaded, she assumes the. hostile character, 
and, is to be treated in all respects like an enemy* 
This was a blockade by notification as well as de 
facto. Our government had express notice, and all 
our citizens are ,to be presumed to have notice, also. 

The British treaty is not in force, but it is a cor* 
feet exposition of the law of nations «on the subject 
•f blockade. Fitzsimmons v. Newport Ins. Co. 4 
Crunch, 199. 

The sentence is conclusive evidence of the breach 
of blockade^ notwithstanding the clause in the policy 
that proof of the* property being American is to be 
made here only. We ^dmit the property was Ameri- 
can— we admit every thing that is to be proved 
under that clause. But it was not agreed that the 
question of breach of blockade should be tried here 
only. If the clause is to be so construed, it would 
ptace the insurance companies entirely in the power 
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-Ma«. Tn. Co. of the insured, because all the persons on hoard are 
the agents of the assured, and interested to justify 
their own conduct* 

It is the duty of the insured and his agents to do 
nothing to increase the risk, and to do all in his 
power to avoid loss ; and their negligence, or im- 
proper conduct will discharge the underwriters. 
Thus in the case of the ship Atlantic, Marshall, 321. 
want of a passport at first sailing, although obtained 
before capture, and although the capture was not 
for want of that paper, yet the underwriters were 
discharged. The insured is answerable for all the 
improper conduct of the master if it do not amount 
to barratry. 

Travers knew that Currafoa was blockaded; at 
least he had the strongest grounds of believing it; 
and if he was not certain, he ought to have inquired 
at Laguira, or at Bonaire. This neglect increased 
the risk and discharged the underwriters. 

Curra^oa was not a neighbouring port within the 
meaning of the policy. It means only a port on the 
Spanish Main. General expressions may be re* 
strained by the nature of the case. Thus, in the 
case of Hogg v. Horner, 2 Marshall, 397. the ex- 
pression in a policy on a voyage from Lisbon to 
London, " with liberty to touch at any port in Por- 
tugal," was construed to mean any port to the north- 
ward of Lisbon only. 

The fifth exception was taken to the opinion of the 
court, to show a repugnance between that and the 
opinion stated in the second bill of exceptions ; "for if 
it was unlawful to go to Porto Rico and St. Thomas, 
it was equally so to go to Currafoa. 

As to the sixth exception to the opinion that the 
intention to go to St. Thomas in case Curra?oa 
should be blockaded did not vitiate the policy. 

There must, at the commencement of the voyage 
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•from Laguira^, be a certain fixed terminus ad quern. Ma*.Im.C«. 
Otherwise the door would t>e o^en to fraud upon the Woods. 
underwriters,* as there could be no deviation. It 
ought to have been entered in the log- book to what 
por t they were bound. 

Neutral property may be condemned for violation 
of blockade. 1 Rob. 144. Ship Neptunus. We ad- 
mit the property to be American, and neutral, but 
this American neutral vessel attempted to break the 
blockade. 

A notified blockade is presumed primA facie to 
continue until the contrary be notified, or the 
blockade be removed de facto. 2 Rob. 9?, 93. 106. 
108. 1 Marsh. 65. 1 Rob. 131. The Columbia, 
This vessel, having knowledge of the blockade, was 
not entitled to the privilege of being warned off. 

. As to the right to go to Curraf oa to inquire, he 
cited 1 Rob. 280. 

Harper^ contra* 

The case cited of the voyage from Lisbon to Lon- 
don, was a mere question as to the meaning of the 
parties. The nature of the voyage was called in 
aid of the construction, and it was decided to mean 
any port in the course of the voyage. 

The clause as to proof of the neutrality of the 
property applies to its neutral character throughout 
the whole voyage. 

Travers had a right to proceed towards ne 
blockaded, port for inquiry, even upon British pi in- 
ciplep, prior to the order of 1804. But after th *t 
Order there can be no doubt. 

Although there are dicta that a vessel sailing for 
a blockaded port knowingly is liable to be con- 
demned, yet in no ca?e . is it the direct and sole 
ground of condemnation. In the case of the Co» 

Vol. VI. F 
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AUb. Is. Co. imnh^m the vessel Was taken in the actual attempt 
Woods, to break the blockade. But this doctrine is over- 
ruled by the court of Errors and appeals in New- 
York. 1 Caines' Cases irL Error \ 8. 1 Cainef S. T. 
Term Rep. *2. 1 Johhs. 256. Schmidt v. N. T> 
Insurance Company. 

In ' 1 Rob. 280, 281. The Betsy , the limitations of 
the rule as to sailing for a blockaded port knowingly 
are stated by Sir William Scott. The distance of 
the f)lace from whence the vessel sails may excuse. 
So may also the nature of the blockade. In the 
West Indies the blockades. Were so short and uncer- 
tain as to form an exception to the general rule. 2 
Rob. 95. The Neptunus. But the British order of 
1804 is decisive. 

Martin, in reply. 

The British order will not bear that construction. 
It htfs never received that construction in their 
courts. If it had this vessel would not have been 
condemned. 

Nothing but the neutrality *>f the property is to 
be proved iA this country ; not that the vessel did 
r not conduct herself as a neutral. 

The case of Fitzsimmons v. The Newport Insu- 
rance Company, was a case of. nailed intention, 
without an act in pursuance of such intention. SdiL 
ing with that intention is an act. 

February 16. 

Marshall, Gh. J. delivered the following opi- 
nion of the court 1 , viz. 

This cause comes on upon various exceptions, to 
opinions delivered by the circuit court of Maryland. 

The first exception, haying been taken by the party 
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who prevailed in the cause, is' passed over without Mar t*-Co. 
consideration. Woods. 

The 2d and 3d exceptions are so intimately con- 
nected with each other, that they can scarcely be 
discussed separately. 

This action . was brought by the owners of the 
cargo of the William 8* Mary, to recover from 
the Maryland Insurance Company the amount of the 
policy insuring the cargo of that vessel. The voyage 
insured was "from Baltimore to Laguira, with 
liberty of one. other neighbouring port, and at, and 
from them, or either of them, back to Baltimore." 
The cargo was warranted to be American property, 
and the vessel to be an Ame <ean bottom, ".proof of 
which was agreed to b6 ed in the United 

States only." 

Previous to the sailing of the William ,& Mary 
from Baltimore, the blockade of Curraf oa had been 
notified to the President of the United States, by 
the British government, and was generally known 
in Baltimore* The vessel arrived at Laguira, from 
which "place she sailed for some other port,, was cap- 
tured within' thirty miles of the port of Amsterdam, 
in Curra(oa, then actually blockaded, ;and was con* 
demned for an attempt to break the blockade. 

The proof whether the vVilJiam & Mary sailed 
from Laguira for GurrafOa, or for St. Thomas's or 
Porto Rico, is not positive ; and the evidence respect- 
ing the information which she sought, or might have 
received, at Laguira, respecting the blockade' of 
Currafba, is contradictory. On the part of the 
plaintiff below, evidence was given that, at Laguira, 
information of this fact was sought and could not be 
obtained. On the part of the underwriters, evi- 
dence was given, that no inquiry respecting it was 
made at Laguira, and further, that there was a small 
island called Bonaire, between Laguira and Curra- 
(oa» not much out of the track from the former, place 
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lfAft.Ix.Co. t t h e port. of Amsterdam, at which no inquiry tot. 
Woobs. specting the blockade of Amsterdam was made. 

The counsel for the underwriters prayed the court 
to instruct the jury, that, if they believed these facts, 
the plaintiff could not recover. 

This instruction the court refused to give, but did 
instruct the jury " that if they shall be satisfied, 
in this case, that Captain Henry Travers, master 
of the said schooner, sailed from Laguira for the 
port of Amsterdam, in the island of Currafoa, Wftft 
intent to enter the said port, if not actually blocka- 
ded* but, if blockaded, not to attempt to enter, but 
to sail for the island of. St. Thomas**, and if the jury 
should be also satisfies from the said evidence, that 
the said Henry Tra 'did hot attempt; to enter the 
said port, but was captured on his way to the said . 
port, at the distance of 29 or 30 miles therefrom- 
the court are of opinion, and accordingly directed 
the jury, that such conduct, on the part of the said 
Henry Travers, was not unlawful, and that, notwith- 
standing siich conduct, the plaintiff can tnaintain die 
present action." 

This opinipn and "direction of the circuit court 
asserts two principles of law. 

1. That the sentence and' condemnation of a fo- 
reign court of admiralty, condemning a vessel as 
prize for attempting to enter** blockaded port, is 
not conclusive evidence of that fact, in an action on 
this policy. 

2. That, under the circumstances of the case, the 
sailing from Laguira, and the passing Bonaire, with- 
out making any inquir^, a* either place, respecting 
the blockade of Amsterdam, 'were not suoh Acts of 
culpable negligence as to discharge the underwriter** 

1. Is the sentence of a foreign court of admiralty, 
in this case, conclusive evidence of the fact it 
asserts i 
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This depends entirely on the construction given Hak,In. c* 
XO the policy. The question respecting the conclu- Wo©»i. 
siveness of a foreign, sentence* w4*, sonic time past, 
much, agitated throughout the United States, and 
was finally decided, in this court, in the affirmative. 
Pending this controversy, a change wis introduced 
in the form of the policy, at several offices, by iqserf* 
ing, after the warranty that the property was neu- 
tral, the words, " proof of which to be required in 
the United States only." 

By the underwriters it. is contended that these 
words go to the property only, and not to the con- 
duct of the vessel. By the assured it is contended 
that they apply to both. 

The underwriters insist that the words themselves 
import no more than that proof respecting the pro* 
ptrty may be received in the United States, and 
that a tnore extended construction is not necessa- 
rily to be given to them in consequence of their 
connection with the Warranty of neutrality, because" 
a neutral vessel attempting to enter a blockaded 
pt>rt would thereby discharge the underwriters, al- 
though no warranty of neutrality should be found 
in the policy. 

There is much force in this, argument, and if 
die question shall ever occur on such a policy, it 
.will deserve serious consideration. But whatever 
might be the latir in such a case, the majority of the 
court is of opinion that, under this poKcy, thy sen- 
tence of the foreign court of admiralty is not con- 
clusive. 

The contract of insurance is certainly very loose- 
ly drawn, and a settled construction, different from 
the natural import of the words, is given, by the 
commercial world, to many of its stipulations, which 
construction has been sanctioned by the decision* 
of courts. One of these is on the warranty that 
the vessel is neutral property. It is not improbable 
that, without such warranty, the attempt of a neu- 
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Mas. Ik. Co. tral vessel to enter k blockaded port might be coiir 
W^ods. sidered as discharging the underwriters. But no 
such decision appears ever to have been made ; nor 
is the principle asserted, so far as is known to the 
court, in any of the numerous treatises which have 
been written on the subject* On the contrary, the 
lodgments rendered in favour of thfi underwriters, 
in such cases, have been uniformly founded on the 
breach of the warranty of neutrality, which, though 
in terms extended only to the property * has been 
carried, by construction, td the conduct of. the ves- 
sel. It is universally declared that anti-neutral con- 
duct forfeits the warranty that the vessel is neutral. 

This being the construction put by the parties, 
and, in consequence thereof, by courts, on the war- 
ranty of neutrality, it is- fair to consider the reser- 
vation of the right of .giving proof in the United 
States; which, in direct terms, refers to the whole 
warranty, as intended by the parties to be co-exten- 
sive with the warranty itself; and, as the conduct of 
the vessel was, in legal construction, comprehended 
in the warranty of her neutrality, that the conduct 
of the vessel would, in legal construction, be com* 
prehended in the reservation of a right to . make 
proof in the United States. 

The majority of the court, therefore, is of opi- 
nion, that the circuit court did not err in submit- 
ting' the testimony respecting the conduct of the 
vessel, in this case, to the jury. 

2. Are the underwriter* discharged by the con- 
duct of the captain ? 

Th;s question is susceptible of several subdivi- 
sions. 

1. Was the port of Amsterdam, in Currafoa, a 
neighbouring port, withih the policy ? 

2. Did the intention to pass Amsterdam, if block- 
aded, discharge the underwriters ? 

1 
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S; Wag an omission to inquire at Laguira or Ma«j».co. 
Bonaire, respecting the blockade of Amsterdam, such Woods. 
a culpable negligence as to discharge the underwri- 
ters? 

It is die opinion of the court that the port of A,m* 
sterdam was a neighbouring port within the policy. 
The distance between' the two places is inconsidera- 
ble. It is not stipulated that the neighbouring port 
shall be one under the Spanish government, n*^ is it 
to be implied from the nature of the case. Indeed, 
the common usage of baltimore, which was given 
in evidence, for vessels sailing with cargoes assorted 
for the Spanish Main to and from Laguira to Cur- 
rafoa, if. refused admittance into the former port, 
would be conclusive on this point, if, in other re- 
spects, it could be doubtful. 

Neither was the intention to sail foV some other 
port, on the contingency of finding Amsterdam 
blockaded, a deviation. 

It is admitted that the voyage from Laguira must 
be certain, and that only a certain voyage would be 
within the policy. But the opinion of the circuit 
court was founded on the jury's v believing that the 
voyage from Laguira was for Amsterdam, a voyage 
which the vessel hac} a right to make, and that the in- 
tention to sail to another port, should Amsterdam be 
blockaded, constituted no deviation while on the 
voyage to Amsterdam. 

Certainly ait intention, not executed, will not de- 
prive the insured of the benefit of his contract in a 
case in which he would not have been deprived of it, 
had he executed his intention. Had Captain Tra- 
vel's, on the voyage to Amsterdam, sustained a par- 
tial loss, and, alter entering that port, determined to 
go to P,orto Rico, or St. Thomas's, it is certain that, 
after sailing from Amsterdam, the voyage would have 
been no longer within the policy, nor would the un- 
derwriters have been answerable for a subsequent 
loss. But it could never be contended, with- any* 
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nfemlN. Co semblance of reason, that this discharged them from 
Woods, thp loss sustained on the voyage to Amsterdam* 

3. The omission of the captain to make any hi* 
quiry respecting the blockade of Amsterdam, at La- 
guira, or to call, tor that purpose, at Bonaire, comes 
next to be considered., 

. The notoriety of the blockade of Currayod, be- 
fore Captain Travers sailed i'rofcn Baltimore, must 
affect him, especially as the instruction given to the 
jury is not made dependent on their believing that 
he had no actual knowledge of the fact* It seems 
a reasonable duty, in ordinary .cases, to make inqui- 
ry in the neighbourhood, if information be attaina* 
ble, respecting the continuance of a blockade known 
previously to exist. 

It is true, that upon this point, contradictory evi- 
dence was given ; but the opinion of the court is 
predicated on the jury's believing that Captain Tra- 
vers made no inquiry at Laguira* The correct- 
ness of that opinion, therefore, depends on its hav- 
ing been the duty of the captain to make this in- 
quiry. 

In an ordinary blockade, this, perhaps, might have 
been necessary j but it is contended, that blockades 
in the West Indies were so qualified by the British 
government, as to have dispensed with this neces- 
sity. 

It was proved* that orders had been given by that 
government, to its cruisers and courts of vice-ad - 
tniraity, which orders were communicated to, and 
published by, the government of the United States, 
" Not to consider blockades as existing, unless" in 
respect to particular ports which may be actually 
invested, and tHcn not to capture vessels bound 
to such ports., unless they shall have been previously 
warned not to enter them." 

On the motives for this order, on the policy which 
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dictated this mitigation of the general rule, so far Mar. Is Co 
as respected blockades in the West Indies, this woods. 
court does not possess information which would 
enable it to make any decision, but it appears essen- 
tially to vary the duty of the masters of neutral 
vessels sailing towards a port supposed to be block- 
aded. 

The words of the order are not satisfied by any 
previous notice which the vessel may have obtained, 
otherwise than by her being warned off. This is a 
technical term which is well understood. It is not 
satisfied by notice received in any other manner. 
The effect of thi? order is, that a vessel cannot be 
placed in the situation of one having a notice of the 
blockade until' she is warned off. It gives her a 
right to inquire of the blockading squadron, if she 
shall not previously receive this warning from one 
capable of giving it, and, consequently, dispenses 
with her making that inquiry elsewhere. While 
this order was in force, a neutral vessel might law- 
fully sail for a blockaded port, knowing it to be 
blockaded, and being found sailing towards such 

C)rl, would hot constitute an attempt to break the 
ockade, until she should be warned off. 

There is, then, no error in the opinions to which 
the second and third exceptions are taken. 

The 4th exceptipn is taken to the refusal of the 
court to give an opinion to the jury, that, under the 
circumstances stated by the defendants below, the 
port of Currafoa was not a neighbouring port with- 
in the policy. 

The merits of this opinion have been essentially 
discussed in the view taken of the second and third 
exceptions, and heed not be repeated. The port of 
Currafoa is considered as a port within the policy, 
and, consequently, the circuit court ought not to have 
given the opinion prayed for by the plaintiffs in 
error. 

YOL.-VK 
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Mar. In. Co. The 5th exception presents the extraordinary case 
y- of an exception to an opinion in favour of the party 
00oa ' , taking it r and, consequently, need not be examined* 

The 6th exception presents a case not essentially 
varying from the second and third, and will there- 
fore be passed over without other observation than 
tfyat it is decided in the opinion on those exceptions. 

The 7th exception is to a different point. The 
counsel for the defendants below prayed the court 
to instruct the jury, u that if they believed the said 
Travers sailed from Laguira on a voyage • to St. 
Thomas's, or Porto Rico, but with an intention to 
proceed a small distance out of the way to see if 
Amsterdam was blockaded; and in case it was not 
.blockaded, then to enter that port, and did so "pro- 
ceed to the port of Amsterdam, and was captured 
as aforesaid, then the defendants are not answerable." 

This opinion the court refused to give, and pro- 
ceeded to repeat the instruction, to which the second 
and third exceptions were taken. 

If St. Thomas's, or Porto Rico, were not neighbour* 
ing ports within the policy, as is most probably the 
fact, then the voyage from Laguira to either of 
those places was not insured. If they were neigh- 
bouring ports* so that a voyage to either of diem was 
within the. policy, then going out of the way to see 
whether Amsterdam was blockaded was a deviation, 
and, of consequence, the underwriters are equally 
discharged. 

The only doubt ever felt on this point, was, whether, 
any testimony had been offered to the jury, to esta- 
blish this fact, which would authorize counsel to re- 
quest the opinion of the court respecting the law. 
On examining the record, it appears that such testi- 
mony was offered. It is stated that the defendants 
below offered in evidence, that the captain, on find- 
ing he could not be permitted to dispose of his car- 
go at Laguira, but on terms which amounted to a 
total sacrifice of it, " determined to proceed to Porto 
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ftico, and, as Currafoa was very little oat of the **▲*< Iv. C* 
course, to ascertain whether the blockade still conti* *,,!;. 
nued." 

This evidence might be disbelieved by the jury, 
but the defendants were certainly entitled to the opi- 
nion of the court declaring its legal operation if be- 
lieved* 

. It is the opinion of the court, that, in refusing- to 
give the opinion prayed in the Seventh exception, 
the circuit court . erred, for which their judgment 
h reversed, and the cause remanded for a new trial* 



YOUNG *. GRUNDY. 



THIS was an appeal from an interlocutory decree No writ of «•- 
of the circuit court of the district of Columbia, die- Kt^TJJgl 

Wiving an injunction. k»utorydecre» 

dtssolviug am 

E. y. Lee % for the appellant. Tthe answer 

neither admits 

The decree dissolves the injunction with ports i aUegatiaus £ 
which is a final decree as to the costs. 2 IVcuh. 2QQ. the uu, they 
Davenport v. Mason. ▼'SJ <m the Lai 

hearing;; but 

The material facts of the bill are not denied nor X^ilTuu^ 
admitted by the answer; they are, therefore, to be ofaoiojuueiion 
taken as true. The court below must, therefore, £g n are u t< > |J 
have proceeded on the ground that the original uu«. 
equity between the maker and payee of the note did 
affect the endorsee. 

Marshall, Ch. J. If the answer neither admits 
nor denies the allegations of the bill, they must be 
proved upon the final hearing. Upon a question of 
dissolution of an injunction they are to be taken to 
be true. 

But the court has no doubt upon the question. 
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WiLsott, No appeal or writ of error will lie to an interlo* 
Ex Pa*t*. cutory decree dissolving an injunction. 



Writ of error dismissed with costs. 



WILSON, EX PARTE. 



the* i it of WILSON petitioned the court for a writ of Aa- 
**?"** Sft" 9 beas corpus^ and a certiorari to bring up the record 
dum doei^not of a civil cause in which judgment' had beenren- 
Ueto bring up dered against him, upon which a ca* so. had issued, 
fin$d™in 'the by which be was taken and was now in confinement 
prison bounds within the prisons bounds upon a prison-bounds bond. 
iss^lVkeWi His petition stated that the marshal had demanded 
suit. of the creditor the daily allowance for the prisoner 

agreeably to the act of congress, concerning insol- 
vent debtors within the district of Columbia, {Lotus 
U. «?• vol. 6. />. 30 1. $ 15.) which the creditor had 
refused to pay,' in consequence of which the marshal 
had no longer any authority to detain him* 

The act of congress provides that the circuit court 
of the district of Columbia shall, by a general order,, 
fix the daily allowance for the support of prisoners 
in execution for debt in* civil suits, and that " no 
person, taken in execution for debt or damages in 
a civil suit, shall be detained in prison therefor unless 
the creditor, his agent or attorney, shall, after de- 
mand thereof by the marshal, pay, or give such se- 
curity as he may require, to pay, such daily allow- 
ance, and the prison fees. 

The marshal refused to discharge the petitioner; 
and his counsel, E. J. Lee, now moved for a habeas 
corpus* 

Marshall, Ch. J. after consultation with the 
other judges, stated that the court was not satisfied 
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that a habeas corpus is the proper reiheay, in a case Ohbale 
of arrest under a civil process. ThoIhtoh. 

Habeas corpus- refused. 



ONEALE v. THORNTON. 



• JERROR to the circuit court of the district of The actor**. 
Columbia, sitting in Washington, in an action of ^J^ ^^ 
assumpsit upon a promissory note, dated August 6th, authorised the 
1800, payable in nine months thereafter, and given £ ^"^St* 
by Oneale to William Thornton, surviving commis- Washington to 
sioner of the city of Washington, for the purchase- Jgjjjj Io J» •* 
money of lots No. 1. and 2. in the square. No. 107. ment t br P Se 

in that city* first purchaser, 

' cod templates a 

•ingle resale 

The defence set up by Oneale was, that there was <*iy; •*<* by 
no consideration for the note, inasmuch as the ^^SSR^/by 
superintendant of the city, who (by virtue of the the set is ex- 
act of congress passed the 1st of May, 1802, entitled eo 2? d " ^ni,,. 
" An act to abolish the board of commissioners.in the and eonreyfof 
city of Washington, and for other purposes/') fJf327SJ3i *° 
(vol. 6. p* 126.) succeeded to all the powers, duties, ser/th^eom" 
and rights* of the late commissioners, whose office l J >l ? i ? >c ? pre " 
was abolished by that act, had abandoned or re- ^ ve \ $££ 
scinded the contract of sale, by having sold and con- ««tting op the 
vfcyed the same lots to another person in fee-simple. JETtLifcSf 

purchaser, by 

The bUl of exceptions taken at tne trial, stated, in aJfenSs, ^ 
substance, the following case. firmed ' the 

title of the 

The States of Virginia and Maryland, having, in ser. Por 
the year 1789, offered to the United States a cession 
of territory teft miles square for the permanent seat 
of government, the United States, by the act of 
congress of the 16th of July , 1790, (vol. 1. p. 132.) 
entitled " An act for establishing the temporary and 
permanent seat of the government of the 'United 
States," accepted the same, and authorized the pre- 
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Obbal* sident to appoint certain commissioners for. the pur* 
Thornton* P ose °f carrying the act into effect. lathe summer 
of 1791, the greater part of the proprietors of the 
land included within the present bounds of the city 
of Washington, conveyed the same to Thomas 
Beall, son of George, and John M. Gantt, in trust, 
to be laid out as a city, and that after deducting 
streets, avenues, and public squares for the use of 
the United States, the residue should be equally 
divided ; one moiety to be reconveyed to the ori- 
ginal proprietors, and the other to be " sold at such 
time or times, in such manner, and on such terms 
and conditions as the President of the United 
States, for the time being, shall direct ;" the pur* 
chase-money to be paid over to the president as a 
grant of money, and to be applied for the purposes 
mentioned in the act of congress of 16th July, 1790. 
The lots so sold were to be conveyed by Beall 
and Gantt to the purchasers. u And because it 
might so happen that by the death or removal of the 
aid Thomas Beall and John M< Gantt, or from 
other causes, difficulties might occur in fully per* 
fecting the said trust by executing all the said con- 
veyances, if no eventual provision should be made, 
it. was therefore agreed and covenanted between 
all the said parties, that the said Thomas Beall and 
John M. Gantt, or either of them, or the heirs of 
. either of them, lawfully might, and that they, at any* 
time, at the request of the President of the United 
States, for; the time being, would convdy all or 
any of the said- lands which should not then have 
been conveyed in execution of the trusts aforesaid, 
to such person or, persons as he should appoint, 
subject to the trusts 'then remaining to be executed, 
and to the end that the same may be perfected — "* 

• In consequence of this clause in the original deeds of trust, ana 
bi order of the president, the trustees, Bean and Gantt, transferred 
the trust to Gustavus Scott, William Thornton, ancfAlexander White, 
then commissioners of the city of Washington, and the- survivors and 
sbrrWorof them, and the heirs of saeh stfr?lTor,by de^d dated the 30th 
of November, 17«6. This met was omitte4 to he stated ft the bill of 
exceptions, but the cense wasrirgUedaa if it ha4 bee* sq stated. 
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The legislature of Maryland, by an act passed at 
their November session, 1/91, c. 4$. subjected all 
the lands in the city belonging to absentees, minors, 
married women, and persons non compos mentis > to 
die same terms and conditions as are contained in 
the deeds of trust from the other prop: ietors, and 
vested the legal estate thereof in- Beull and Gantt; 
and after declaring the manner in which a division 
of the property should.be made between the original 
proprietors and the commissioners, it declares, that 
*» all persons to whom allotments and assignments of 
lands shall be made by the commissioners, shall hold 
the same in their former estate, and interest; and in 
lieu of their former quantity, and subject in every 
respect, to all such limitations, conditions and encum- 
brances, as their former estate and interest were 
subject to, and as if the same had been actually re* 
conveyed pursuant to the said deed in trust." 

By the 4th section it is further enacted, that " all 
squares, lots, pieces and parcels of land, within the 
said city, which have been or shall be appropriated 
for the use of the United States, and also the streets, 
shall remain and be for the use of the United States; 
and ail the lots and parcels which have been or shall 
be sold to raise money as a donation as aforesaid, 
shall remain and be to the purchasers^ according to the 
terms and conditions of their respective purchasers " 
The same section then proceeds to quiet' the titles 
of all persons claiming by purchase from or under 
original proprietors, who have been in possession in 
their own right for five years. before the passing of 
the act. 

By the act of 1793, c. 58. $ i. the legislature of 
Maryland further provided that "the certificates 
granted, or to be granted by the said commissioners, 
or any two of them, to purchasers of lots in the said 
city, with acknowledgment of the payment of the 
whole purchase-money, and interest, if any shall have 
arisen thereon,; and recorded, shall be sufficient to 
vest the legal estate in the purchasers, their heirs 
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Onkale and assigns, according to the import of such cer- 
_ v. tificates, without any deed or formal conveyance." 

By the 2d section of the same act it is enacted, 
that " on sales of lots in the said city by the said 
commissioners, or any two of them, under terms or 
conditions pf payment being made therefor at any 
day or days alter such contract entered into, if any 
sum of the purchase-money or interest shall not be 
paid, for the space of thirty days after the same 
ought to be paid, the commissioners, or any two of 
them, may sell the same lots at vendue, in the city 
of Washington, at any time after sixty days' notice 
of such sale in feome of the public newspapers of 
Georgetown and Baltimore towp, and retain, in 
their hands, sufficient of the money produced by 
such new sale, to satisfy all principal and interest due 
on the first contract, together with the expenses of 
advertisements and sale ; and the original purchaser, 
or his assigns, shall be entitled to receive from the 
said commissioners, at their treasury, on demand, the 
balance of the money which shall have been actually 
received by them,' or under their order, on the said 
second sale ; and all lots so sold shall be freed and ac- 
quitted of all claim, legal and equitable, of the first 
purchaser, his heirs and assigns* 

On the 29th of September,; 179% the President 
of the United States, by his order in writing, directed 
that the sale of lots in jhe city of Washington, to 
commence on the 8th of October then next, should 
be of such lots as the commissioners, or any two 
of them, should think proper. That the sale should 
be under their direction, and on the terms they 
should publish. And it was on the same day fur- 
ther ordered by the president, that any lot or lots in 
the city of Washington might, after the public sale 
which was to commence on the 8th of October, 1792, 
be sold and agreed for by the commissioners, or any 
two of them, at private sale, at such price, and on 
such terms, as they might think proper. 

On the 24tn of December, 1793, after the passing 
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of the above recited act of the Maryland legislature o«aie 
of November session, 1793, c. 58. Robert Morns thoknto* 
and James Greenleaf entered into a contract with 
the commissioners for the purchase of six thousand 
lots in the city of Washington; payable in seven 
annual instalments. The lots to be selected by Mor- 
ris and Greenleaf in the manner described in the 
contract. They selected, among others, the two lots 
sold afterwards to Oneale, and for the purchase of 
which by Oneale the note was given upon tf hich 
the present suit was brought. 

Morris and Greenleaf received conveyances for 
all the lots which they paid for under their contract, 
but having failed to pay some of the instalments, the 
commissioners, by virtue of the act of Maryland, 
1793, c. 58. duly advertised for sale a large number 
of the lots contracted for by Morris and Greenleaf, 
including the lots in question. The terms of sale 
were, that the purchase-money should be paid in 
three, six and nine months, and secured by good ne- 
gotiable paper endorsed to the satisfaction of the com- 
missioners. At this sale the defendant Oneale pur- 
chased lots No. 1. and 2. in the square No. 107. at 
a price considerably greater than the amount due 
thereon from Morris and Greenleaf and gave his 
promissory notes therefor, upon one of which the 
present suit was brought. 

By the act of congress passed on the 1st of May ^ 
1802, vol* 6. p. 126. it is enacted, " That from and 
after the first day of June next, the offices of the 
commissioners appointed in virtue of an act passed 
on the 16th day of June, 1790, entitled, ( An act to 
establish the temporary and permanent seat of the 
government of the United States,' shall cease and 
determine ; and the said commissioners shall deliver 
up to such person as the president shall appoint, in 
virtue of this act, all plans, draughts, books, re- 
cords, accounts, deed*, grants, contracts, bonds, ob- 
ligations, securities, and other evidences of debt in 
their possession, which relate to the city of Wash- 
ington, and the affairs heretofore under their superm- 

Vol. vi. H 
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°*^ r AT ' K tendance or care." And it was further enacted* 
Thornton. " That the affairs of the city of Washington, which 
have heretofore been under the care and superintend- 
ance of the said commissioners, shall hereafter be 
under the direction of a superintendant to be ap- 
pointed by, and to be under the control of, the Presi- 
dent of the United States ; and the said superintend* 
ant is hereby. invested with all powers, and shall here- 
aftenj perform all duties which the said commission* 
ers are now vested with, or are required to perform, 
by or in virtue of any act of congress, or any act of 
the general assembly of Maryland, or any deed or 
deeds of trust from the original proprietors of the 
lots in the said city, or in any other manner what- 
soever." And it was further enacted, "That the 
said superintendant shall, prior to the first day of 
November next, sell, under the directions of the 
President of the United States, all the lots in the 
said city which were sold antecedent to the sixth 
day of May, 1796, and which the said commissioners 
are authorized by law to resell, in consequence of a 
failure on the part of the purchasers, to comply 
with their contracts." 

Under this act Thomas Munroe was appointed 
superintendant, and having given the notice required 
by the act of Maryland, 1793, c. 58. and Oneale 
having failed to pay his notes, the superintendant. 
proceeded to sell again the lots No. 1. and 2. in the 
square No. 107* and one Andrew Re is became the 
purchaser for a sum less than the amount due thereon 
from Morris and Greenleaf the first purchasers. 
Ross assigned his interest in the lots to James 
Moore, to whom the superintendant afterwards con- 
veyed the lots in fee- simple/by a deed which recites 
the contract between Morris and Greenleaf, and the 
commissioners for the purchase of six thousand lots; 
the selection of lots No. 1. and 2. in square No. 
107. as part thereof; the failure of Morris and 
Greenleaf to pay the purchase- money therefor; the 
sale by the superintendant to Ross, and the assign- 
ment by^Ross to Moore; but. takes no notice of the 
intermediate sale to Oneale, The money received 
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upon the Bale to Robs, was by the superintendant 0»*ai.b 
applied to the credit of Morris and Greenleaf, the thorwtof. 
original purchasers. 

The first resale of lots by the commissioners, for 
default of payment by purchasers, took place on the 
2d of May, 1797. Another resatejftf other lots took 
place on the 28th of August, 1797. At these resales 
none of the lots contracted for by Morris and 
Greenleaf were resold, and in every instance except 
one, the lots produced, at such resale, as much as was 
due thereon from the first purchaser, with interest 
and expenses of sale. On the 18th of October, 
1797, the first resale of Morris and Greenleaf *s lots 
commenced, and the commissioners then laid it down 
as a rule, and from which they never afterwards de- 

Iarted during the existence of their offices, that no 
H should be resdld for less than the amount due 
thereon from the first purchaser, with interest and 
expenses of sale. 

The commissioners, at the time of their resale to 
Oneale, had a right to resell the lots for the default 
of Morris and Greenleaf. The notes given by 
Oneale for the purchase-money, were endorsed by 
Basil Wood, but he endorsed only as security, and 
the only consideration for the notes and the endorse- 
ment was the sale of the lots. 

Upon second, males of lots it was the universal 
practice of the commissioners to apply the money 
actually received therefor to the credit of the ac- 
count of the first purchaser, taking ho notice of the 
intermediate purchaser, and they always sold as for 
the default of the first purchaser, and all the deeds 
Which they made to purchasers at such resales, re- 
cited the first contract only for the purchase of the 
lot, and the default of the first purchaser as the only 
cause of such resale; wholly pretermitting all inter- 
mediate purchasers* 

Upon this statement of the evidence, the defend* 
ant moved the court to instruct the jury, that if the? 
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*■**■**' should find, from the evidence, that the bargain be- 
y»oRiiToji» tween the plaintiffs and defendant for the sale of the 
two lots was understood and made by the parties to 
be upon the condition and contingency that if the 
promissory notes given for the purchase-money 
should be punctually paid, it should become an ab- 
solute sale to the defendant, but if the promissory 
notes should not be punctually paid, the commis- 
sioners should have the option of annulling the bar- 
gain for the sale, and of reselling the lots as for the 
original default of Morris and Greenleaf, the first 
purchasers. And if the jury should further find, 
from the evidence, that the superintendant, in re- 
selling to Ross, and conveying to Moore his as« 
signee, did so resell and convey the lots as for the 
original default .of Morris and Greenleaf, in dis- 
affirmance of the bargain to sell them to the defend* 
anty and in pursuance and exercise of such option 
reserved to the commissioners ; the plaintiffs are not 
entitled, to recover the sai< pyrchase-money in this 
action. 

Which instruction the court refused to give. 

The defendant then prayed the court to instruct 
. the jury, that upon the evidence offered as above, 
if believed by the jiiry, the. plaintiffs were not en- 
titled to recover any part of the purchase-money 
bidden by the defendant for the lots as above men- 
tioned. But the court refused this instruction also ; 
whereupon the defendant took a bill of exceptions 
and sued out his writ of error. 

P. B. Key andiT. S. Key, for the plaintiff in error. 

These lots were . originally sold to Morris and 
Greenleaf by the commissioners, who, upon the de- 
fault of Morris and Greenleaf, sold them to the 
plaintiff in error. Upon his default, the superin- 
tendant, who succeeded to the rights, powers and 
duties of the commissioners, sold them to Ross, who 
assigned. bis right to Moore, to whom the superin- 
tendant conveyed them by a deed which passed the 
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legal estate in fee to Moore. The act of congress, Oveale 
directing him to sell certain lots, does not affect the Th6*wto*. 

Iiresent question ; for it only directs him to sell such 
ots as the commissioners were, at the. time of pass- 
ing that act, authorized by law to resell* The 
question then is, what were the rights and the au- 
thority which the commissioners thejn had re- 
specting these lots ? 

We contend that the power of resale given to the 
commissioners by the act of Maryland, IV 93, c. 58* 
$ 2. can be used but once, and expires in the using. 

The evils intended to be remedied by that law, 
were these. Before that act was passed, whenever the 
. commissioners had contracted to sell a lot, and the 
purchaser failed to pay the purchase-money at die 
time stipulated, the commissioners .could not en- 
force the payment by a resale of the lot without ob- 
taining a decree for that purpose from a court of 
chancery. This was productive of great delay and 
expense, which became oppressive in proportion to 
the great number of sales which they were authori- 
zed to m.<ke. The expense would not only exhaust 
the funds intended to be raised from the donation 
of the lands, but the delay would defeat the object 
of the donors* which was to provide suitable build- 
ings for the accommodation of the. general govern- 
ment. 

As the commissioners were public officers of the 
goverament, having no personal interest in the sub- 
ject* of their trust, it was- deemed prudent and pro- 
per to confide to them a limited -portion of the 
chancery jurisdiction, as to the sales of the public 
lots. Accordingly they are authorized by that act, 
in case the purchase -money should not be paid in 
thirty days alter it ought to have been paid, to sell 
the lots at vendue, upon sixty days* notice, arid to 
retain sufficient of the money produced by such new 
sale, to satisfy all principal and interest due. on the 
first contract, with the expenses of sale ; and the oru 
£7/w/purchasen or his assigns, was entitled to receive 
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Ovbjllb the balance of the money which should be actually 
Tsobjttoit. received by them on the second sale; and such lota 
were to be freed of all claim, legal and equitable, of 
iht first purchaser, his heirs and assigns. 

This was a short and summary mode of foreclo- 
sing the equity of the first purchaser, and of collect- 
ing the purchase-money. It was, in effect, a sta- 
tutory decree for those purposes. It not only does 
not contain an authority to continue to resell as of- 
ten as default should be made, but it contains ex- 
pressions inconsistent with such a construction. 

Thus the commissioners are to retain only suffi- 
cient to satisfy the first contract, and the surplus is 
to be paid to the original purchaser only. What- 
ever, therefore, might have been the sum received 
from the sale to Ross, Oneale could derive no bene- 
fit therefrom ; if he would not have been entitled 
to the surplus, he cannot be chargeable with die 
deficiency, without attributing to the legislature the 
most palpafce injustice; an imputation which can 
never be consistent with the true construction of a 
doubtful statute. Indeed, the statute does not con- 
template the possibility of a deficiency; it makes no 
provision for such a case,* and it speaks of tie ba- 
lance as being certainly in favour of the firs: pur- 
chaser in all cases. Nor does it contemplate the 
necessity of a second resale. It seems to presume 
that the first resale would be for cash, and vould 
certainly produce more than sufficient to satisfy the 
original purchase-money, with interest and charges. 
If any person is liable for the deficiency it must be 
Morris and Greenleaf, who, by the express pro vi- 
sions of the act are entitled to the surplus. The le- 
gislature intended only to give a summary remedy 
against the lots, not to impose a new perscnal re- 
sponsibility upon any third person for the deficiency 
of Morris and Greenleaf. 

The commissioners, then, having a right to re* 
sell but once, and having actually resold to Ross, 
received from him the purchase-money, and convey- 
1 
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ed the legal estate to his assignee by a good deed in 0»ka£» 
fee-simple, cannot dehy it to be a valid resale, it is thorhtok. 
not for them to say that it is not the execution 
of the power granted them by the statute ; they are 
estopped by their deed to deny their authority to 
make that resale* If that resale was valid, (which 
they cannot deny,) it must be because the interme- 
diate contract for resale was void, or at least voida- 
ble at their option ; it is also evidence that they had 
made their election under such option if they had 
it. Besides, the legal estate is gone to the assignee 
of Ross, who is a bona fide purchaser for a valuable 
consideration without notice of Oneale's equity, if 
he ever had any, so that it is not now in the power 
of the commissioners specifically to execute the con- 
tract on their part; and therefore they cannot 
claim a compliance with it on his. 

The sale to Ross was made by the commissioners 
either in affirmance or disaffirmance of the sale to 
Oneale. If it was made in affirmance of the sale to 
Oneale, then it must have been sold as his property* 
The commissioners ought to account with Aim for- the 
proceeds; he would be entitled to the surplus, and the 
commissioners would be authorized to retain »n their 
hands sufficient of the money produced by such new 
sale to satisfy all principal and interest due on the 
second contract, (i. e* the contract to sell to Oneale.) 

But the statute only authorizes the commis- 
sioners to retain in their hands sufficient to satisfy the 
amount due on the first contract, (f. r. the contract 
with Morris and Greenleaf,) and obliges them to 
pay over to them the balance. 

And in conformity with these provisions of the 
statute, the commissioners always resold as for the 
default of the first purchasers, Morris and Green- 
leaf. They never pretended to retain more than 
the amount due from Morris and Greenleaf upon 
the first contract, and they always passed to their 
credit the surplus. The sale to Ross, therefore, 
could not have, been in affirmance, but must have 
been in disaffirmance of the contract with Oneale. 
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Oveais Having then by their acts disavowed that contract, 
TvtRsrro*. they cannot now set it up again, after they have 
sold and conveyed away to another the very subject 
of the contract, and received its value. 

The consideration of the notes has totally failed. 
The legislature of Maryland might have granted 
to the commissioners a continuing power to resell 
upon each default, and each resale might have fore- 
closed the equity of all preceding parties : but they 
have not done .so, and have used a language wholly 
inconsistent with such a provision. 

Rodney > Attorney-General^ and Jones^ contra. 

The grounds taken by the opposite counsel de- 
pend upon the construction of the act of Maryland; 
and even admitting them to be right in their con- 
struction, the notes are not void. 

.But we contend they are not right in that con- 
struction. The act of assembly authorizes a re- 
sale as often as default shall be made by any pur- 
chaser. The right to resell, is, ex vi termini, coex- 
tensive with the original power to sell. Every re- 
sale is a new sale, and within the statute. The 
terms, '"new sale," "first contract," " original 
purchaser," "second sale," and "Jirst purchaser," 
are all relative terms. Oneale is the original pur- 
chaser; the first purchaser, as to Ross ; and his 
contract is, as to Ross, the first contract. 

The expression in the second section of the act 
is extensive enough to .comprehend all the resales. 
It is that " on sales of lots in the said city by the 
said commissioners, under terms or conditions of pay- 
ment being made at a future day," &c. " and if the 
purchase-money shall not be paid," &c. " the com- 
missioners may sell the same lots at vendue," &c. 

"On sales of lots," means "on any sales of 
lots;"' a resale is as much a sale as the original. 
sale; consequently, if upon a resale, the purchase- 
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money should not be paid, the commissioners would Ok*ai« 
hav* as good a right to sell again as they had for the TH0 ^, TOir 
first default* It was clearly an error in them to cre- 
dit the amount of sales to the account of Morris and 
Greenleaf. But if the commissioners could resell but 
once, the second resale to Ross was without autho- 
rity, and void. The sale to Oneale remains good, 
and the notes are valid. In that case nothing pass- 
ed to Ross by the deed to him; for the commis- 
sioners, being mere trustees, and having no interest, 
-Could convey only what they had authority to con- 
vey. But if the legal estate has passed to the as- 
signee of Ross, that circumstance does not invali- 
date the notes. It was the fault of Oneale him- 
self, for he might have paid the purchase-money 
according to his contract, and obtained a title. Du- 
ring the period of two years he could have availed 
himself of the contract; he might have sold, or 
otherwise disposed of the lots. Before he can 
show the notes to be nuda pacta y he must show that 
there never was a consideration for them. 

The act meant to give the commissioners the same 
right as to the sales of lots which a vendor of per- 
sonal property has in England. If the purchaser 
does not pay for the goods on the day stipulated, 
the vendor may sell them again at the risk of the 
first vendee ; and if they produce less, he may reco- 
ver from him the difference ; so that the sale to 
Ross may be valid, and yet Oneale liable for the 
difference between the sum paid by Ross, and the 
sum due from Morris and Greenleaf, upon the first 
contract. 

P. B. Key % in reply, observed, that there must 
not only be a sufficient consideration for the notes 
at the time they were giv v en, but there must b.e a : 
consideration continuing up to the time of trial. 

As to the idea of charging. Oneale with the dif- 
ference between the amount due from Morris and 
Greenleaf, and the amount paid by Host, he asked, 
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Qnkale w j 10 would pay that difference, if there had been, fts 
Thornton, there might be, according to the construction con* 
tended for on the other side, fifteen intermediate 
purchasers /who had all failed to pay their notes? 
Would all the notes be valid ? Or to which of them 
should the commissioners resort? 

February 1$. 

Marshall, Ch* J. delivered the opinion of the 
court as. follows : 

This suit was instituted on a promissory note gi- 
ven by the plaintiffs iu error, to the commissioners 
of the city of Washington, in payment for two lots 
originally sold to Morris and Greenleaf, and resold 
to the plaintiff in consequence of the failure of the 
original purchasers to pay the purchase-money. The 
defendant having also failed to pay the purchase- 
money, the lots were again resold by the superintend 
dant, who succeeded to the powers of the commission- 
ers, and were conveyed to the assignee of the third 
purchaser. Obcale, the defendant in the circuit 
court, contended that, by this subsequent sale and 
Conveyance, a total failure of the consideration for 
which the note was given has been produced by the 
act of the creditor, and that he is consequently dis- 
charged from paying the note* This point having 
been decided against him, he has brought a writ of 
error to the judgment of the circuit court, and in- 
sists here, as in the court below, 

i. That the consideration on which the note was 
given has totally failed, and that this failure is pro- 
duced by the illegal conduct of the agent for the city* 

In support bf the judgment of the circuit court 
it is contended; 

1. That the act of the legislature for the state of 
Maryland, under which both resales purport to 
have been made, authorizes a third sale on the fail* 
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ure of the purchaser at the second sale to discharge Okbal* 
*«■ ***• TftOR^Tair, 

2. If this be otherwise, that such subsequent sale 
could not affect the right of Oneale, whose title 
would still be good* 

The first point depends on the second section of 
the act entitled a further supplement to the act " con- 
cerning the territory of Columbia, and the city of 
Washington." 

This act enables the commissioners to sell at ^pub- 
lic vendue any lots sold by them on credit, if the 
purchaser shall fail to pay the purchase-money thir- 
ty days after the same shall become due, and to " re- 
tain in their hands sufficient of the money, produced 
by such new sale, to satisfy all principal and interest 
due by the first contract, together with the expenses, 
&c. and the. original purchaser, or his assigns, shall 
be entitled to receive from the said commissioners, at 
their treasury, on demand, the balance of the money 
which may have been actually received by them, or 
under their order, on the second sale, and all lots, so 
sold, shall be freed and acquitted of all claim legal 
and equitable, of the first purchaser, his heirs and 
assigns. 1 ' 

It has been argued, that the terms of this section 
allow a resale so lodg as the purchaser shall fail to 
pay the purchase-money, and that every purchaser, 
so failing, remains liable for his note* notwithstand- 
ing such resale. 

But this court is of opinion, that a single resale 
only is contemplated by the legislature, and that by 
such resale, the power given by the act is executed* 

The proposition, that a power to resell, if not re- 
stricted by the terms in which it is. granted, implies 
a gift of ail the power possessed at the original sale, 
will not be denied ; but the court is of opinion, that 
in this case, the power of reselling is restricted by 
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Omaals the words which confer it. These words are such as* 
,ThoiJtow. * n ^eir literal meaning, apply exclusively to a first 
and second sale* The words, " first contract," *• orU 
ginal purchaser," and " first purchaser," designate, 
as expressly and exclusively las any words our Ian* 
guage .furnishes, the first sale made of the property, 
and the purchaser at that sale, and no other* It is 
true, that the natural import of words may be affect- 
ed by the context, and that where other parts of the 
statute demonstrate an intent different from that 
which the words of a particular section of them- 
selves would import, such manifest intent may be 
admitted to give to the words employed a less ob- 
vious meaning* But, in this'statute, no such intent 
appears. 

Men use a language calculated to express the idea 
they mean to convey. If the legislature had con* 
templated various and successive sales, so that any 
intermediate contract or purchaser was within the 
view of the lawmaker and intended to be affected 
by the power of resale given to the commissioners, 
the words employed would have been essentially 
different from those actually used. We should cer- 
tainly have found words in the act applicable to the 
case of such intermediate contract. But we find no 
such terms; and the want of them might, in the 
event of different sales, for different prices, produce 
difficulties scarcely to be surmounted. No man,' in- 
tending to draw a law for the purpose of giving the 
commissioners a continuing power to resell as often 
as default in payment should be made by the purcha- 
ser, could express that intention in the language of 
this act. 

It has been argued, by the defendants in error, 
that even' subsequent default would produce the 
same necessity for reselling agaiathat was produced 
by the default' of the original purchaser, and that 
therefore the legislature, if theirwords will permit 
it, ought to be considered as having given the same 
fremeoy. 
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The influence readily conceded to this argument Oviuts 
in general cases, is much impaired, if hot entirety t«oilVto». 
destroyed, by the. particular circumstances attending 
this law* 

A contract for 6.000 lots was concluded on the day 
that this act passed, immediately after its passage* 
In this large contract was merged a former contract for 
£,000 lots made with one of the purchasers in this 
second contract* It is impossible to reflect on this 
fact without being persuaded that the law was agreed 
upon by the parties to this contract, and was specially, 
adapted to it* The* immensity of property disposed 
of by this sale, furnished motives for legislative aid 
by giving a speedy remedy to the commissioners which 
might not exist on the resale of particular lots occa- 
sioned by any partial default in the purchasers* In con- 
sideration ot the magnitude of the contract, the lots 
would, according to the ordinary course of human 
affairs, rate lower than in cases of a few sold to indi- 
viduals* Consequently it could never enter the mind 
of the commissioners, or ?f the legislature, that one of 
these lots resold would not command a much higher . 
price than the estimate made of it in the. original con- 
tract* We therefore find no provision made, in the 
law, for the event of a lot's selling for a less sum, 
when resold, than was originally given for it* This 
furnishes , additional inducements to the opinion . that 
the legislature considered itself as having done as 
much as. the state of the city required, by giving this 
summary remedy for the default of the first purcha- 
ser, and leaving the parties afterwards to the ordinary 
course of law* 

It is, then, the opinion of the court that th*«act of 
assembly, under which the supetintendant has acted, 
did not authorize the resale to Ross of the lots which 
had been previously resold to Oneale* 

It. remains, then, to inquire whether this sale and 
conveyance so affects the title of Oneale, as to pro- 
duce a failure of the consideration on which the note 
was given* 
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Owbalb In this case, the impropriety, which has occurred 
TaoRNTow; in consequence of an agent's misconstruing his powers, 
is a fact dehors the tide papers : It is not apparent on 
the face of the conveyances. They purport to pass a 
title which is entirely unexceptionable. How far such 
a conveyance may be valid in law, or how far it may 
be affected \n equity by actual or implied notice to 
such subsequent purchaser, this court will not now 
decide. 

The city, by reselling the property, and conveying 
it to the purchaser, (an act. to be justified by no 
state of things but the nullity of the previous sale,) 
has not left itself at liberty to maintain the continuing 
obligation of that sale ; and the plaintiff, by setting 
up this defence, has affirmed the tide of the last pur* 
chaser. 

This court is of opinion that the city h*s disabled 
itself from complying with its contract, and that, on 
the testimony in the cause, the plaintiff below ought 
not to have recovered. 

Judgment reversed* 

This cause came on to be heard on the transcript 
of the record from the circuit court, for the county of 
Washington, and was argued by counsel ; all which 
being seen and considered, this court is of opinion 
that the circuit court erred in refusing to give the 
opinion prayed by the counsel for the defendants in 
that court, that, on the whole testimony, if believed, 
the plaintiffs in that court could not support their 
action. This court doth therefore reverse, and annul 
the judgment, rendered in this cause by the said 
circuit court, and doth remand the cause to that court 
for a new trial thereof. 
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▼- 

ilNG v. THE DELAWARE INSURANCE S^* 
COMPANY. 



ERROR to the circuit court for the district of .The . 
Pennsylvania, in an action of covenant upon a policy ^\ € jjjjf l 5 
bf insurance upon the freight of the Venus from Phila- broken up, md' 
delphia, to the Isle of France. iptahT to 

JtuQfied in re- 

The vessel sailed early in December, 180/, before *™gn« ™ 
the British orders in council , of the preceding Not law, and the 
vember were known in the United States. On the ****% *"£"• 
afternoon of the 16th of January, 1808, while pro? UTSot 7 Jo "S 
securing her voyage, she was arrested by the British ^girded *»y 
ship of war Wanderer, by whom she was detained The* Brltieh 
until the morning of the 18th, when she was restored orders in coun- 
to the captain, her pape being first endorsed with J ^reVhefJ . 
these words, u Ship Venus warned off the 18th of 1 807, did not 
January, 1808, by his majesty's ship Wanderer, ■JJJ^ l f0 l* 
from proceeding to any port in possession of his from the uS 
majesty's enemies." a^citon*** of 

•, France.* , 

" Edward Medley, 2d Lieut/ 7 , W f°«n fear, 

U1 founded on 

• misrepreienta- 

The captain was verbally informed by an officer of tfon, the toj- 

the Wanderer, that the Isle of France was blockaded, ^thtun°Jer- 
and that the Venus would be a good prize if she pro- writer* are not 
ceeded thither. XlM * 

The captain returned to Philadelphia, where he was 
disabled from prosecuting his voyage by the embargo. 
Considering the voyage as broken up by die arrest 
and detention of his vessel by the Wanderer, he on 
that account abandoned to the underwriters. 

These facts were specially found by the jury, who 
also found that " by the interruption, detainment, and 
warning off of the British force, the voyage of the 
ship Venus was broken up." 

They also found that the Isle of France was not 
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actually blockaded, from the 6th of December* 180?, 
to the 1st of February, 1808. And that by the in- 
formation and warning given by the officers . of the 
British fleet to the captain of the Venus, he was 
fully justified in returning to Philadelphia ; and that 
by reason of the embargo she was unable to renew 
the voyage- 
By the British orders in council of the 11th of No- 
vember, 1805% as found by the jury., it is ordered 
" That all the ports and pluces of France and her allies, 
or of any other country at war with his majesty, and 
all other ports or places in Europe from which, al- 
though not at wpr with his majesty, the British flag is 
excluded, and all ports or places in the colonies be- 
longing to his majesty's enemies, shall from hence- 
forth be subject to the same restrictions in point of 
trade and navigation, with the exceptions herein after 
mentioned, as if the same were actually blockaded by 
his majesty's naval forces in the most strict and rigo- 
rous manner.*' 

41 But although his majesty would be fully justified, 
by the circumstances and considerations above recited, 
in establishing such system of restrictions with re- 
spect to all the countries and colonies of his entmies, 
without exception or qualification; yet his majesty, 
being nevertheless desirous not to subject neutrals, to 
any greater inconvenience than iaf absolutely insepara- 
ble from the carrying into effect his majesty's just 
determination to counteract the designs of his ene- 
mies, and to retort upon his enemies themselves, the 
consequences of their own violence and injustice ; and 
being yet willing to hope that it may -be possible 
(consistently with that o'ject) still to allow to neu- 
trals the opportunity of furnishing themselves with 
produce for their own consumption and supply; and 
even to leave open for the present such trade with his 
majesty's enemies, as shall be carried on directly 
with the ports of his majesty's dominions, or of his 
allies, in the manner herein after mentioned. 

His majesty is therefore pleased iurther to order, 
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and it is hereby ordered, thatnothing herein contained ** v w 
shall extend to subject to capture, or condemnation, o«l. In. g* 
any vessel, or the cargo of any vessel, belonging to 
any country, not declared by this order to be subjected 
to the restrictions incident to a state of blockade 
which shall have cleared out with such cargo from 
some port or place of the country to which she be* 
longs, (either in Europe or America, or from some 
free port in his majesty's colonies, under circum- 
stances in which such trade from such free port is 
permitted,) direct to some port or place in the co- 
lonies of his majesty's enemies, or from those colonies 
direct to the country to which such vessel belongs, or 
to some free port in hi$ majesty's colonies, in such 
cases and with such articles as it may be lawful to im- 
port into such free port ; nor to any vessel, or the 
cargo of any vessel, belonging to any country not at 
war with his majesty, which shall have cleared out 
from some port or place in this kingdom, or from 
Gibraltar, or Malta, under such regulations as his 
majesty may think fit to prescribe, or from any port 
belonging to his majesty's allies, and shall be proceed- 
ing direct to the port specified in her clearance ; nor 
to any vessel, or the cargo of any vessel, belonging to 
any country not at war with his majesty v which shall 
be coming from any port or place in Europe which 
is declared by this order to be subject to the restric- 
tions incident to a state of blockade, destined to some 
port or place in Europe belonging to his majesty,;and 
which shall be on her voyage direct thereto $ but these 
exemptions are not to be understood as exempting 
from capture, or confiscation, any vessel or goods 
which shall be liable thereto in respect of having en* 
tered or departed from any port or place actually 
blockaded by his majesty's squadrons or ships of war, 
or for being enemies' property, or for any other cause 
than the contravention of this present order/ 9 

44 And the commanders of his majesty's ships of 

war, &c. are hereby instructed to warn every vessel 

which shall have commenced her voyage prior to any 

notice of this order, and shall be destined to any port 

Vol. VI. K 
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Kin* of France, or of her allies, or of any other country 

JUl/in. Co. ** war w *^ ^ 8 ma J es tyt or to m Y P° rt or place from 
which the British flag as aforesaid is excluded, or to 
any colony belonging to his majesty's enemies, and 
whreh shall not have cleared as is herein before allow- 
ed, to discontinue her voyage, and to proceed *to 
some port or place in this kingdom, or to Gibraltar, 
or Malta ; and every vessel which, after having been 
so warned, or after a reasonable time shall have been 
afforded for the arrival of information of this his 
majesty's order, at any port or place from which she 
sailed, or which, after having notice of this' order, shall 
be found in the prosecution of any voyage contrary to 
the restrictions contained in this order, shall be cap- 
tured, and, together with her cargo, condemned as law- 
ful prize to the captors." 

The Venus returned to the Delaware on the 21st 
of February, 1808, and, on the 22d, the following 
letter of abandonment was written by Vanuxem and 
Clarky the agents of the plaintiff. 

Thomas Fitzsimmons, Esq* 

Sir, 

The ship Venus, Captain King bound from hence 
to the Isle of France, having had the register endorsed, 
and warned by the British ship Wanderer from 
proceeding to her destination, has returned to this 
port ; by which circumstance her voyage is bro- 
ken up. We do therefore hereby abandon to your 
office the freight insured by policy of 5th December 
last, for 6,000 dollars, on freight out valued at 8,000 
dollars. 

Yours, 

Vanuxem and Clark. 

Thomas Fitzsimmons, Esq. 

Pre*. Del. Ins, Co. 

The jury further found that the possession was not 
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as prize, but merely to prevent the Venus from pro- * J ** 
Becuting her voyage to the Isle of France. D*L.Ur.C*. 

Upon this special verdict, judgment, in the court 
below, was rendered for the defendants. 

IngeraoUy jun. for plaintiff in error, contended, 

1. That no abandonment at all was necessary in thm 
case. 

2. That the abandonment was sufficient. 

3. That this was a loss within the policy. 

4. That the justification of the captain, from all the 
circumstances of the case, was a matter of fact to be 
decided by the jury, and that their finding upon that 
point was conclusive. 

5. If the justification be not a matter of fact for the 
jury, yet the facts found by the jury are in law a jus- 
tification 

1. and 2. Upon the question of abandonment he 
cited 2 Emerig. 174, 175. Marsh. 480. 5th edit. 
148. Le Guidon, c. 7. Roccus, in notts. 44. 95. 3 
Atk. 195. 1 T. R.' 608. Park y 171. 192. 239. 
Marsh. 517. 559. 2 VaHn, 99. Pottoer,*. 128. 1 
Johns. N. r. Rep. 181. Emerig. 197. 1 T. R. 
304., Millar, 308. 282. 2 6urr. 1209. Park, 143. 
5 Bos. 6f Pull. 310. Lucsna v. Crauford. 

Upon the 3d, 4th and 5th points, which included 
the question of justification of the captain in return* 
ing to Philadelphia, he cited Doug. 219. Ship Hope. 
Marsh. 498. 505. Park, 168. Ship Grace. 3 Bos. & 
Pull. 474,. Ship Tartar. 3 Caines, 188. 1 Johns. 301. 
5 Bos. fc? Pull. 434. 2 y*A*w. 264. 1 Rob. 146. ifo»*r. 
edit. 1 Camp. 454. Blackenhagen v. London Assurance 
Company. And the case of Deederer v. Delaware In* 
surance Company, in the circuit court for the district 
of Pennsylvania, in April, 1807, to show that the. justi* 
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$ >29 <* fication of the captain was matter of fact to be left to 

And to show that in point of law the captain was 
justified in returning, he cited 2 Burr. 696- Goss v. 
Withers. Marsh. 486. Roccus> not. 64. 4 C ranch, 29. 
Rhinelander v. Penh* In. Co* 

That the abandonment was sufficient, and related 
back to the time of arrest, when the loss was total* t 
Emerig. 440. Marsh* 519. 4 Crunch, 202% Marshall 
v. Del. In. Co. which case has been confirmed in En- 
gland* in B. R. 10 East, 329. Bainbridge v. Nielson. 2 
Fa/m y 123. 1 Emerig. 537, 538. Marsh. 434. 3 /?oJ. 
180. The Hiram. 2 Johns. 336.352. Scott v. Libby. 
and Barker v. CheviotU 1 Bos. &f Pwtf. 634. Curling 
v. Zort^v 7 7# -£• 3 ^1. Cb0/i v. Jennings. Doug. 219. 
Jfifc* v. Fletcher. 1 &/#. 198. Brewster r. Kitchell. 1 
Emerig. c. 12. § 31. >. 542, 543, 544. CVwe oftf* Cfc- 
/0m6. Roccus,not.63. I Johns. 301. 4Z)a£4l7. «%- 
mojiditv. Union In. Co. 9 East % 283. Baker v. Blakes. 
\ Emerig. 508. - 1 yflA/w. 249. Schmidt v. £7/iif<wf 
i/i. Co. 1 JSiw. &? Pwtf. 200. Driscol v. itar ft 1 .So*. 
fcf Pa//. 213. Driscol v. Passmore. 

Binney and Hopkinson, contra. 

The assured at the time of abandonment must state 
% good cause of abandonment. The only causes as* 
signed by the plaintiff are those stated in the special 
ttrdict, none of which" are sufficient. 

The apcciat verdict finds matters of law which 
aught, not to have been submitted to the jury, viz. 
that the voyage was broken up, and that the captain 
was justified in returning. He was opposed by no 
physical or legal impediment. The jury have found 
that. the arrest was not as prize, but onl, to prevent 
the prosecution of the voyage. The exemption froifi 
the general operation of the orders in council of the 
11 th of November, embraces the s case of * a vessel 
sailing from a neutral port direct to an eifeme y's colo- 
ny* The words are : " Nothing herein contained shaft 
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j&xtend to subject to capture or condemnation any ves- 
sel,". 44 belonging to any country not declared by this 
order to be subjected to the restrictions incident to a 
state of blockade, which shall have cleared out" " from 
some port" 44 of the country to which she be- 
longs," u direct to some port" 4i in the colonies of 
his majesty's enemies." The expression shall have 
must, in grammatical construction, allude to a time 
which wad future when the order was passed, and also 
to a time which should have passed, before the arrival 
of that future time. 4% Which shall have cleared owf." 
That is, which shall then have cleared out. When f 
At the time of the seizure. If at the time of seizure* 
the vessel shall have cleared out from a neutral, port 
direct to an enemy's colony, she is within the excep- 
tion to the general order. If it had been intended to 
except only those which had cleared out before the 
11th of November, the date of the order, the expres- 
sion would have been, which have cleared out, &c. 

If the Venus was within the exception to the order, 
the officer of the Wanderer had no right to prohibit 
her from proceeding on her voyage ; and his prohibi- 
tion was no justification to the captain in returning to 
Philadelphia. 

But even if the order did include this vessel, yet 
the prohibition was no justification to the captain ; be- 
cause the Isle of France was only nominally* not ac- 
tually blockaded. 

A , constructive, blockade* if it be a peril insured 
against, must be considered as within the denomination 
of restraints j but, from the terms of the policy, it must 
be a restraint which comes to the hurt, damage or de- 
triment of the thing insured. It must therefore have 
been either an actual or a legal restraint. 

A constructive blockade is not known to the law of 
nations. Our' courts, reject it. It is not a legal re- 
straint. 2 Cables, 11. 1 Johns. 253. 

If the circumstances of the present case are a justi- 
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fication, then every ill founded apprehension of a ti- 
morous man may justify an abandonment. There 
' must be peril in point of fact. The misapprehension 
of a weak man is not sufficient. 3 Bos. & PulL 392. 
5 Esp. 50. Pari) 226. The captain ought to have 
proceeded, that he might himself see whether the 
port was actually blockaded, or not. 

He ought not to have depended upon the informa- 
tion he received from the Wanderer. 

Harper, in reply. 

The captain was under a njoral incapacity to pro- 
ceed on his voyage, and was therefore justified in re- 
torting. The policy of Great Britain was to interdict 
this neutral commerce ; it was the great object of the or- 
der of the 1 1 th of November, 1 807. The words shall have 
cleared out, mean, shall have now cleared out, u e. be- 
fore the date of the order. It is immaterial whether 
this order was warranted by the law of nations, because 
it. was still within the peril of restraint of princes. A 
probability of capture and condemnation was suffi- 
cient. Such a reasonable apprehension as a man of 
firmness might indulge. / 

February 17. 

Marshall, Ch. J. delivered the opinion of the- 
court as follows : 

This suit was instituted on a policy insuring the 
freight of the Venus, from Philadelphia to the Isle of 
France. The vessel sailed early in December, 1807, 
before the British' orders in council, of the preceding 
November, were known in the United States. On 
the afternoon of the 16th of January, 1808, while 
prosecuting her voyage, she met the British ship of 
war Wanderer, by whom she was arrested and detain- 
ed until the morning of the 18th, when she was re- 
stored to the captain, her papers being first endorsed 
with these words, "Ship Venus warned off the 18th 
of January, 1808, by H. M. S. Wanderer, from pro- 
5 
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ceeding to toy port in possession of his majesty's 
enemies/ 9 

Edward Medley, second lieutenant. 

The captain was verbally informed by an officer of 
the Wanderer that the Isle of France was blockaded, 
and that the Venus would be a good prize if-she pro- 
ceeded thither* 

The captain returned to Philadelphia, where he was 
disabled from prosecuting his voyage by the embargo. 
Considering the voyage as broken up, by the arrest 
and detention of his vessel by the Wanderer, he on 
that account abandoned to the underwriters. 

The principal question arising on this case is, wa& 
the captain of the Venus justified in returning to Phi- 
ladelphia, after having proceeded about 1,000 mikson 
his voyage, either by the endorsement on his papers, 
or the verbal information given by an officer of the 
Wanderer? 

A point preliminary to the examination of this 
question on its mrnts has been made by the plaintiff 
in error* 

The jury have found, that "by the interruption, 
detainment, and warning off of the British force, the 
voyage of the said ship Venus was broken up." 

After stating the verbal information given by the 
British officer respecting the blockade of the Isle of 
France, is this further finding, " We find, in conse- 
quence thereof, that the said Elisha King was fully 
justified in returning to the port of Philadelphia." 

These findings, it is urged, conclude the court, and 
render this special verdict equivalent to a general one. 

But this court is not of that opinion. It lias been 
truly said, that finding the breaking up of the voyage 
finds nothing. The question recurs, was the voyage 
broken up by one of the perils insured against, or by 




80 SUPREME COURT U. & 

*i»o the fault of the captain? The answer to this ques» 
D * c tion determines the liability of the underwriters. 

It has been also truly said that the question of jus- 
tification is. a question of law, not of tact. If, as in 
this case, the jury find the fact specially, and draw the 
legal conclusion that the fact amounts to a justification, 
the court is not bound by that conclusion* 

The case, then, is open to examination on its real 
merits, unaffected by the particular findings which have 
been noticed. 

In proceeding to inquire whether the circumstances 
which actually occurred, justified the captain of the 
Venus in returning to Philadelphia, it becomes impor- 
tant to ascertain the real hazard of prosecuting his 
voyage. This essentially depends on the construction 
of the British orders of council issued in November, 
1807. By the plaintiff in error it is insisted, that 
these orders extend to the direct trade between a neu- 
tral port and the colony of an enemy. In support of 
this construction, a very acute and elaborate criticism 
has been bestowed on those orders, which appears to 
the court merely to furnish additional proof of the 
imperfection of all human language. The intent of 
the orders to exclude from their operation this direct 
trade, an intent alike manifested by the context, and 
by the particular words forming the exception, the uok 
versal understanding of both countries, which has 
been, on more than one occasion, publicly and officially 
expressed, are too conclusive on this point to render 
it necessary that the court should proceed to review 
that analysis of this document which has been so well 
made at the bar. 

According to the construction contended for by the 
plaintiffs in error, an exception professedly made to 
mitigate the rigour of the general rule, ** and still to 
allow to neutrals the opportunity of furnishing them* 
selves with colonial produce for theii own consump- 
tion and supply, 1 ' would be more rigorous than the 
rule itself, and would interdict that trade by which 
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they were to be supplied with this produce for their Kfcwc 
own use, with as jealous circumspection as the trade _ L J Co# 
professedly prohibited by the general rule, t^jJL^* 

It is, then, the clear and unanimous opinion of tht 
court, that the words " shall have," which are used in 
the exception, relate as well to the time of capture, as 
to the time of issuing the orders, and that a direct 
voyage from the United States to a colony of France, 
was not prohibited* 

It being found that the Isle of France was not ac- 
tually blockaded, and the orders not prohibiting the 
voyage, it remains to inquire whether the apprehen- 
sion excited by the warning, or by the verbal commu- 
nication of a British officer, justified the return of the 
Venus to Philadelphia. 

. It has been very truly observed that, in this case, 
the Venus was not physically incapacitated from pro- 
secuting her voyage. 

With equal truth has it been observed, that there 
was no legal impediment to her proceeding, because 
the voyage was not prohibited by the orders of No- 
vember, 1807; and, consequently, the endorsement on 
her papers would not have increased the danger. 

There did not, then, at the time the voyage was 
abai doned, exist, either in fact, or in law, the restraint 
or detention, against which the underwriters insured. 
From fear, founded on misrepresentation, the voyage 
was broken up, and the vessel returned to her port of 
departure. 

Whether this might be justified under any circum 
stances it is unnecessary to determine. JBut the court 
is of opinion that the circumstances of this case did 
not justify it. The Venus might have proceeded, and 
ought to have proceeded, until she could obtain fur- 
ther information. It would be dangerous in the ex* 
treme if any false intelligence received on a voyage 

Vol. VT 
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Ki wo might justify a captain in acting as if that intelligence 
Dk.>Ik.Co. were true. 

The case of Blackenhagen v* The London Assu- 
rance Company, has a strong bearing on this case, and 
though that was a decision at Nisi Prvus % it is enti- 
tled to all the respect which is due to the court of 
common pleas. After the same opinion had been suc- 
cessively given by Lord Ellenborough, and by Sir 
James Mansfield, it was affirmed by the whole court, 
and the jury having found against the opinion of the 
judge, a new trial was granted. 

The court gives no opinion on the question how far 
the underwriters would have been liable, had the 
orders of council prohibited .the trade to the Isle of 
France. This decision is not intended in any manner 
to affect that question. 

Judgment affirmed with costs. 



LEWIS v. HARWOOD. 



▲ bond in ERROR to the circuit court for the district of 
th'cfitwouw Virginia, in an action of debtupon a bond dated Fe- 
he necessary bruary 3, 1784, the condition of which was, that if 
iLX^d^caU dle obr, g° r should pay to William Whetcroft, his at- 
tn a jury to torney, heirs, executors, administrators or assigns, the 
assess dama- su ^ [i f 3,000/. current money of Virginia, on or 
stable) 01 un- before the 1st of January, 1785, then the obligation 

. der the statute to be void. 
f»t Virginia. 

Provided that if the obligor, on application by the 
obligee at the town of Fredericksburg, on or after 
the 1st of January, 1785, should pay to the obligee 
3,000/. in officers' certificates of a certain description, 
or should pay the interest of 6 per cent, from the 
elate of the bond, on such certificates, if not paid, 
and should annually and punctually pay the said 6 per 
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cent, when applied to as before mentioned, in doing of 
which the condition of the bond was to be dis- 
chargeable*by payment of the 3,000/. officers' certifi- 
cates, otherwise the bond was to have its full force 
and effect* 

Upon the pleas of payment, and conditions per- 
formed, the verdict and judgment below were for 
the plaintiff. 

The defendant brought his writ of error* 

Terrell and Swann, for the plaintiff in error, con- 
tended, 

That the bond was not assignable under the act' 
of assembly of Virginia, and therefore the plaintiff be- 
low, who was the assignee, could not recover in his 
own name* 

The act of 1748 applies only to a bond given for 
a debt* And by a subsequent act, it is explained to 
mean a money debt. 

The subsequent act makes tobacco bond* assignable. 
In the case of Henderson v. Hepburn, 2 Call, 232. 
238. it i& decided that an assignee cannot maintain 
an action of debt in his own name upon a bond with 
a collateral condition. Craig v. Craig, 1 Call 483. 

The condition of the bond is either to pay 3,000/. 
by a certain day, or to pay 3,000/. in certificates, or 
to pay interest on the certificates. 

A bond is not assignable unless it be for a debt so 
certain, as not to require the aid of a jury to assess 
the damages, or to ascertain the sum due. 

February 24. 

Livingston, J. delivered the opinion of the court 
as follows: On the 3d day of February, 1784! the 
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plaintiff executed his bond to William Whetcroft, 
in the penal sum of 6,000/. to which there is a con* 
dition in the following words: " The condition of 
the above obligation is such, that if the said John Lew* 
is shall well and truly pay to the said William Whet- 
croft the full sum of three thousand pounds, current 
money of Virginia, on or before die first day of Janua- 
ry, 1785, then this obligation to be void* Provided, 
and it is to be understood, that in case the said Lewis, 
on application by the said Whetcroft to him, in 
the town of Fredericksburg, on or after the said 
first day of January, shall pay unto the said Wil- 
liam, or his attorney, the sum of three thousand 
pounds in officers' certificates issued under an act 
of assembly passed November, 1781, for pay or ar- 
rearages of pay and depreciation, or shall well and 
truly pay the interest of six per centum from the 
date hereof, on the said certificates, if not paid, and 
shall moreover annually and punctually pay the said 
six per cent, when applied to as before mentioned, in 
doing of which the condition of this bond is lis* 
chargeable by payment of the said three thousand 
pounds officers' certificates ; otherwise the bond shall 
have its full force and effect. 

This bond was assigned to the defendant on the 
3d of August, 1790, and an action at law was brought 
on it in the name of the assignee in the circuit 
court of the United States for the district of Virginia, 
when judgment was rendered for the defendant. 

On this judgment a writ of error has been sued 
out, and die plaintiff alleges that the same should be 
reversed, because the bond on which this action is 
brought is not assignable under the; laws of Virginia, 
so as to enable the assignee , to prosecute at law in 
his own name. Other causes of error have been- 
assigned, but the opinion of the court being with the 
plaintiff on the first point, it will not be necessary to 
take any notice of the objections which have bet 
made to the pleadings, or to the imperfect finding ot 
the jury* 
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A bond not being assignable at common law, the 
present question must turn altogether on the statutes of 
Virginia* It seems to have been for a long time 
doubted, after passing the act of 1748, c. 27. whether 
any but bonds conditioned to pay money or tobacco 
were assignable. That question was, however, at last 
settled by the court of appeals, in the case of Hen- 
derson v. Hepburn, in which it was decided, that a 
bond with a collateral condition was not, within the 
meaning of this act, assignable. With this decision 
the court not only feels no inclination to interfere, but 
thinks it a fair and just exposition of the acts which 
had then been passed on this subject. The bonds in- 
tended by the legislature were most clearly such as 
were to become void on the payment 'of a sum cer- 
tain, and where no intervention or assessment of a 
jury was necessary. Bonds which require particular 
breaches to be assigned, damages on which were to 
be estimated or liquidated by a jury, do not appear 
to have been contemplated. 

It being then settled that bonds with collateral con- 
ditions were not assignable under the laws in force at 
the time of the making of this assignment, it only 
remains to . ascertain the true character of the con- 
dition of the bond on- which this action is brought* 

Although by payment of 3,000/. on or before a 
certain day, the obligor might have discharged him- 
self from the penalty, it was part of the condition 
that, on the application of the obligee, by a certain 
day, a payment in certain certificates, which were 
not money, might be substituted. This created an al- 
ternative by which the penalty might be discharged 
either by money or officers 9 certificates ; add although 
the consent of both parties might be necessary to a 
payment in the latter way, still, as it made part of the 
written contract, the court cannot but perceive that, on 
a certain contingency, it was to be considered as a 
bond on which it might, as it did, become necessary 
to assign breaches and call in a jury to assess dama- 
ges. If we look at the record, we shall find the 
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Law* parties, their counsel and the jury treating it as a 
bond of this description. 

It is the opinion, therefore, of the court, that this 
bond was not assignable under the laws of Virginia, 
and that the judgment of the circuit court for the 
district of Virginia must be reversed, and judgment 
on the verdict be arrested* 



RIDDLE AND COMPANY v. MANDEVlLLE AND 
JAMESSON. 



bZw ap^l A MANDATE had been issued upon the reversal of 

mandate on the decree in this case at the last term, in which, 

JuTm* 1 t°m lt8 " ^ 8 court * proceeding to give such decree as the said 

w*ni ef> exeea« circuit court ought to have given, doth decree and 

tion for the order, that the defendants pay to. the plaintiffs the sum 

pliant *to of 1,500 dollars, that being the amount of the note 

(hat court in the bill mentioned, together with interest thereon 

from the time the same became due, you are hereby 

commanded, that such execution and proceedings be 

had on the said decree of the said supreme court, as, 

according to equity and justice, and the laws of the 

United States, ought to he had, the said writ of error 

notwithstanding." 

Nothing having been said respecting the costs, the 
court below had not issued execution- for the costs of 
the appellant. 

E. J. Lee moved the court for a further mandate 
to the court below, to award the costs of that court. 

Marshall, Ch. J. The court below is always 
competent to award costs in a chancery suit in- that 
court, and, in case of a mandate, may issue execution 
herefon 



V 
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FLETCHER v. PECK. 



ERROR to the circuit court for the district of $%*£* 
Massachusetts, in an action of covenant brought by signed be, that 
Flecher against Peck. StJS&fi 

sell and dit- 

The first count of the declaration states that Peck, p°»e <* Ui« 

by His deed of bargain and sale dated the 14th of May, ^ ^^'pieVfo 

1803, in consideration of 3,000 dollars, sold and con- bar to say that 

veyed to Fletcher, 15,000 acres of land lying in com- ^^^Z 

mon and undivided in a tract describedasfollows:begin- powered to sell 

ning on the river Mississippi, wherethe latitude 32 deg. » nd "P™* **• 
a~ ° • i r t - • \ ' . v • ° premises, al- 

40 mm. north of the equator intersects the same, running thougbthefats 

thence along the same parallel of latitude a due east *tated in the 

course to the Tombigby river, thence up the said meTi^are* «£ 

Tombigby river to where the latitude of 32 deg. 43 ficient to justi- 

min.52 sec. intersects the s$me, thence along the same 1^**0? the" 

parallel of latitude a due west course to the Mis- breach assign* 

sissippi ; thence down the said river, to the place of ed j t . 

beginning ; the said described tract containing 500,000 cessarj tfiat'li 

acres, and is the same which was conveyed by Na- breach of co- 

thaniel Prime to Oliver Phelps, by deed dated the JJ3f £ £ 

27th of February, 1796, and of which the said Phelps very words of 

conveyed four fifths to Benjamin Hichborn, and the {ft t ^3H^ 

said Peck by deed dated the 8th of December, if it show a 

1800; the said tract of 500,000 acres, being part Jjjjjf 1- 

of a tract which James Grernleaf conveyed to The court 

the said N. Prime, by deed daied the 23d of Sep- wiunotdeclare 

tember, 1795, and i» parcel of that tract which James eoiisUtnttonaU 

Gunn, Mathew McAllister, George Walker, Zacha- unless the opl 

riah Cox, Jacob Walburger, William Longstreet and JJ2L°tLJE 

Wade Hampton,: by deed dated 22d of August, 1795, stiuttion and 

conveyed to the said James Greenleaf; the same eiiran7iiiaiii! 

being part of that tract which was granted by The* legisia.' 

letters patent under the great seal of die state of *y* ? f <*J or * 

Georgia, and the signature of George Matthews, Esq. f^j t ^ power 

governor of that state, dated the 13th of January, 1795, of disposing of 

to the said James Gunn and others, under the name priated^ffis 

#f James Gunn, Mathew McAllister, and George within its own 

limit*. 



/ 
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Fletcher Walker and their associates, and their heirs and as~ 

Peck. s *g ns m fee-simple, under the name of the Georgia 

v - ^ _ company : which patent was issued by virtue of an 

In* Contest act °f t ^ le legislature of Georgia, passed the 7th of 
between two January, 1795, entitled u An act supplementary to 
chdming a .la«ier m act for ^appropriating part of the unlocated terri- 
an not of a ie- tory of this £tate for the payment of . the late state 
gidatin-e, the troops, and for other purposes therein mentioned.- and 

court cannot , t ^ . . . , • £ ,. r , ; - 

inquire into declaring the right of this state to the unappropriated 
the motives territory thereof, for the protection and support of the 
ted ,C the mem- frontiers of this state, and for other purposes." 

ber-? of that 

the lecture That Peck > in his deed to Letcher, covenanteu 
mi^ht eonsti- " that the state q£ Georgia aforesaid was, at the time 

sSch na an act* of the P assin S °f * e act of the legislature thereof, 
if C the a ict* C be (entitled as aforesaid,) legally seised in fee of the 
' c {? th J5* wit .h soil thereof, subject only to the extinguishment of 
Site f«rn!JTofa part °f the Indian title thereon. And that the le- 
law, a court, gislature of the said state at the time of passing the 
eourf of aS |aw* act 'of sale aforesaid; had good right to sell and dis- 
cannot *ustai n pose of the same in manner pointed out by the said 
? ^^\ wetn act. And that the governor of the said state had law- 

. individuals ~ . .. s ° t • r • i « • r 

founded on iul authority to issue his grant aforesaid, by virtue oi 

ttTt the eS a°U the Said aCt# And furtIler > l ^ at a11 the title which the 
a * nuifity*' in said state of Georgia ever had in the aforegranted 
consequence of premises has been legally conveyed to the said 4 John 
motives 1 ™^ P ec k bv force of the conveyances aforesaid. Arii 
influenced cer- further, that the title to the premises so conveyed bj* 
Sf th^leriS" the state of Geor g* a > and finally vested in the said Peck, 
ture which has been in no way constitutionally or legally impair* 
paejjedtheiaw. e( j by virtue of any subsequent act of any subsequent 
is in its Mature legislature of the said state of Georgia." 
a contract, 

^uhare ^ The breach assigned in the first count was, that 
ted under that at the time the said act of 7th of January, 1795, was 
peai^f the law P assed » " the said legislature had no authority tp sell 
cannot dercst and dispose of the tenements aforesaid, or of any part 
those rights, thereof, in the manner pointed out in the said act." 

A party to a 7 v • 

contract cannot 

pronounce its The 2d count, after stating the covenant* in the deed 
vajid^althousli a * » ta ted in the first count, averred, that at AHgU9ta w 
that party be a in the said state of Georgia, on the 7th day of Janua- 
•wereign state. ^ n95 ^ the sa ; d j ames Gunt|) Mathew M'Allister 
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and George Walker, promised and assured divers F*jw*ip.. 
members of the legislature of the said state thefi y^ 
duly and legally sitting in general assembly of the t0 ^^^^j 
said state, that if the said members would assent to A grans is a 
and vote for the passing of the act of the said general JJJSf* 1 " "**" 
assembly, entitled as aforesaid, the same then being a ia*, aa- 
before the said general assembly in the form of a bill,- «""«»* ©011- 
3nd if the said bill should pass into a law, that such uoconrtTtution- 
members should have a share of, and be interested in, »i» because it it 
all the lands, which they the said Gunn, M'AUister and f n ^J™yj|£ 
Walker, and their associates, should purchase of the tion of corf- 
said state by virtue of and under authority of the {hTmeai^lurS 
same law : and that divers of the said members to the consuio* 
whom the said promise and assurance was so made **°J{ °| £b 
as aforesaid, were unduly influenced thereby, and un- The pro- 
der such influence did then and there vote for the pass- c J»m»t«?n of. 
ingthe said bill into a law; by reason whereof the Great BntaSf 
said law was a nullity, and from the time of passing in 1763 did 
thef same as aforesaid was, ever since has been, and boundaries th £ 
now is, absolutely void and of no effect whatever ;. and Georgia. 
that the title which the said state of Georgia had in of T {} e e jjjgj 
the aforegranted premises at any time whatever was title is not 
never legally conveyed to the said Peck, by force of the 8 " lh as . t0 W - 

M - /••ji> > «/* •/■ absolutely re- 

conveyances aforesaid. pugnaut to 

scisure in fee 

The third count, alter repeating all the averments and thViut*"*** 
recitals contained in the second, further averred, that 
after the passing of the said act, and of the execution 
of the patent aforesaid, the general assembly of the 
state of Georgia, being a legislature of that state sub- 
sequent to that which passed the said act, at a session 
thereof, duly and legally holden at Augusta, in the 
said state, did, on the 13th of February, 1796, because 
of the undue influence used as aforesaid, in procuring 
die said act to be passed, and for other causes, pass 
another certain act in the words following, that is to 
say, " An act declaring null and void a certain usurped 
act passed by the last legislature of this state at Au- 
gusta, the 7th day of January, 1795, un/ier the pre- 
tended tide of .' An. act supplementary to an act 
entitled an^ act for appropriating a part ef the unloca- 

Vol. VK M 
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Fletcher ted territory of die state for the payment of the late 
state troops, and for other purposes therein mention- 
ed, declaring the right of this state to the unappropria- 
ted territory thereof for the protection of the frontiers, 
and for other purposes' and for expunging from the 
public records the said usurped act, and declaring the 
right of this state to all lands lying within the bounda- 
ries therein mentioned." 

By which, after a long preamble, it is enacted, 
•That the said usurped act passed on the 7th of Janua- 
ry, 1795, entitled, &c. be, and the same is hereby de- 
clared, null and void, and the grant or grants right or 
rights, claim or claims, issued, deduced, or derived 
therefrom, or from any clause, letter or spirit of the 
same, or any part of the same, is hereby also anulled, 
rendered void, and of no effect ; and as the same was 
made without constitutional authority, and fraudulently 
obtained, it is hereby declared of no binding force or 
effect on this state, or the people thereof, but is and 
are to be considered, both law and grants as they ought 
to be, iftso facto, of themselves, void, and the territory 
therein mentioned is also hereby declared to be the 
sole property of the state, subject only to the right 
of treaty of the United States to enable the state to 
purchase under its pre-emption right, the Indian 
title to the same." 

The 2d section directs the enrolled law, the grant, 
and all deeds, contracts, &c. relative to the purchase, to 
be expunged from the records of the state, &c. 

The 3d section declares that neither the law nor the 
grant, nor any other conveyance, or agreement relative 
thereto, shall be received in evidence in any court of 
law or equity in the state so far as to establish a right 
to the territory or any part thereof, but they may be 
received in evidence in private, actions "between indi- 
viduals for the recovery of money paid upon pretended 
sales, Etc* 

The 4th section provides for the* repayment of 
money, funded stock, 8cc. which may have been paid 
into the treasury, provided it was then remaining; 
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therein, and provided the repayment should be de- 
manded within eight months from that time* 

The 5th section prohibits any application to con- 
gress, or the general government of the United States 
tor the extinguishment of the Indian claim ; and 

The 6th section provides for the promulgation of 
the act. 

The count then assigns a breach of the covenant in 
the following words, viz. u And by reason of the 
passing of the said last-mentioned act, and by virtue 
thereof, the title which the said Peck had, as aforesaid, 
in and to the tenements aforesaid, and m and to any 
part thereof, was constitutionally and legally impaired, 
and rendered null and void/* 

The 4th count, after reciting the covenants as in 
the first, assigned as a breach, " that at the time of 
passing of the act of die 7th of January, 1795, the 
United States oJ America were seised in fee-simple 
of all the tenements aforesaid, and of all the soil 
thereof, and that at that time the State of Georgia was 
not seised in fee-simple of the tenements aforesaid, or 
of any part thereof, nor of any part of the soil there- 
of, subject only to the extinguishment of part of the 
Indian title thereon." 

The defendant pleaded four pleas, viz. 

1st plea* As to the breach assigned in the first 




plea* -fl 
:, he says, 



couqt 

That on the 6th of May, 1789, at Augusta, in the 
State of Georgia, the people of 'that state by their 
delegates, duly authorized and empowered to form, 
declare, ratify, and confirm a constitution for the go- 
vernment of the said state, did form, declare, ratify, 
and confirm such constitution, in the words following: 

Here was inserted the whole constitution, the 16th 
section of which declares, that the general assembly 
hall have power to make all laws and ordinances 
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Fletcher which they .shall deem necessary and proper fof the 
Peck g°°d of the state which shall not be repugnant to this 
constitution* The plea then avers, that until and at 
the ratification and confirmation aforesaid of 'the said 
constitution, the people of the said state were seised, 
among other large parcels of land, and tracts of coun- 
try, x?f all the tenements described by the said Fletcher 
in his said first count, and of the soil thereof in abso- 
lute sovereignty, and in fee-simple ; (subject only to 
the extinguishment of the Indian title to part thereon ;) 
and thatiipon the confirmation and ratification of the 
said constitution, and by force thereof,, the said State 
of Georgia became seised in absolute sovereignty, and 
in fee-simpley of all the tenements aforesaid, with the 
soil thereof, subject as aforesaid ; the same being with- 
in the territory and jurisdiction of the said state, and 
the same state continued so seised in fee-simple, until 
the said tenements and soil were conveyed by letters 
patent under the great "seal of the said state, and under 
the signature of George Matthews, Esq. governor 
thereof, in the* manner and form mentioned by the 
said Fletcher in his said first count. And the said 
Peck further saitli, that on the 7th of January, 179$ f 
at a session of the general assembly of the said state 
duly holden at Augusta within the same, according to • 
the provisions of the said constitution, the said gene- 
ral assembly, then and there possessing all the powers 
Vested in the legislature of the said state by virtue of 
the said constitution, passed the act above mentioned 
by the said Fletcher in the assignment of the breach 
Aforesaid, which act is in the. words following, that is to 
say, " An act supplementary," &c. 

Here was recited the whole act, which, after a long 
preamble, declares the jurisdictional and territorial 
rights, and* the fee-simple to be in the state, and then 
enacts, that certain portions of the vacant lands s' ould 
be sold to four distinct associations of individuals, 
calling themselves respectively, " The Georgia Compa- 
ny," "The Georgia Mississippi Company,'' a The 
Upper Mississippi Company," and il The Tennessee 
Company." 

The tract ordered to be sold to James Gunu and 
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others, (the Georgia Company,) was descried as fol- 
lows: 4i All that tract or parcel of land, including 
islands, situate, lying and being within the following 
.boundaries; that* is to say, beginning on the Mobile 
bay where the latitude 31 deg. north of the equator, 
intersects the same, running thence up the said bay to 
the mouth of lake Tensaw; thence up the said lake 
Tensaw to the Alabama river, including Curry's, and 
all other islands therein ; thence up the said Alabama 
river to the junction of the Coosa and Oakfushee 
rivers ; thence up the Coosa river above the big shoals 
to whereat intersects the latitude of thirty-four de- 
grees north of the equator; thence a due west course 
to the Mississippi river; thence down the middle of 
the said river to the latitude 32 deg. 40 mm. ; thence, 
a due east course to the Don or Tombigby river; 
thence down the middle of the said river to its junc- 
tion with the Alabama river ; thence down the mid- 
dle of the said river to Mobile bay ; thence down the 
Mobile bay to the place of beginning. 

Upon payment of 50,000 dollars, the governor was 
required to issue and sign a grant for the same, taking 
a mortgage to secure the balauce, being 200,000 dol- 
lars, payable on the first of November, 1795. 

The plea then avers, that all the tenements described 
in the first count are included in, and parcel of, the 
lands in the said act to be sold to the said Gunn, 
M'Allister, and Walker and their associates, as in the 
act is mentioned. 

And that by force and virtue of the said act, and of 
the constitution aforesaid, of the said state, the said 
Matthews j governor of the said state, was fully and le- 
gally empowered to sell and convey the tenements 
aforesaid, and the soil thereof, subject as aforesaid, in 
fee-simple by the said patent under the seal of the 
said state, and under his signature, according to the 
terms, limitations, and conditions in the said act men- 
tioned. And all this he is ready to verifv; wherefore, 
&C. 




T. 
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To this plea there was a general demurrer and 
joinder. 

2d plea. To the second count the defendant, " pro- 
testing that the said Gunii, M'Allister, and Walker 
did not make the promises and assurances to divers 
members of the legislature of the said state of Geor- 
gia, supposed by the said Fletcher in his second count, 
for piea saith, that until after the purchase by the said 
Greenleaf, as is mentioned in the said second count, 
neither he the said defendant, nor the said Prime, nor 
the said Greenleaf, nor the said Phelps, nor the said 
Hichborn, nor either of them, had any notice nor 
knowledge that any such promises and assurances 
were made by the said Gunn, M'AUister and Walker, 
or eitherof them, to a~ny of the members of the le- 
gislature'of the said State of Georgia, as is supposed 
by the said Fletcher in his said second count, and this 
he is ready to verify," &c. 

To this plea also there was a general demurrer and 
joinder. 

3d plea to the third count was the same as the 
second plea, with the addition of an averment that 
Greenleaf, Prince, PhelpSv Hichborn and the defend- 
ant were, until and after tpe purchase by Greenleaf, on 
the 22d of August, 1735, and ever since have been, 
citizens of some of the United States other than the 
State of Georgia. 

To this plea also there was a general demurrer and 
joinder. 

4th Plea. To the fourth count, the defendant pleaded 
that at the time of passing the act of the 7th of Ja- 
nuary, 179$, the State of Georgia was seised in fee-sim- 
ple of all the tenements and territories aforesaid, and 
of all the soil thereof, subject only to the extinguish- 
ment of the Indian title to part thereof, and of this he 
puts himself on the country y and the plaintiff likewise* 
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Upon the issue joined upon the fourth plea, the jury Fletchee 

found the following special verdict, viz. v. 

Peck. 

That his late majesty, Charles the second, King of 
Great Britain, by his letters patent under the great seal 
of Great Britain, bearing date the thirtieth day of 
June, in the seventeenth year of his reign, did grant 
unto Edward Earl of Clarendon, George Duke of 
Albemarle, William Earl of Craven, John Lord 
Berkeley, Antony Lord Ashby, Sir George Carteret, 
Sir John Colleton, and Sir William Berkeley, therein 
called lords proprietors, and their heirs and assigns, 
all that province, territory, or tract of ground, situate, 
lying and being in North America, and described as 
follows : extending north and eastward as far as the 
north end of Carahtuke river or gulletj upon a straight 
westerly line to Wyonoahe creek, which lies within or 
about the degrees of thirty-six and thirty minutes of 
aorthern latitude, and so west in a direct line as far as 
the South Seas, and south and westward as far as the 
degrees of twenty-nine inclusive, northern latitude, and 
so west in a direct line as far as the South Seas, (which 
territory was called Carolina,) together with all ports, 
harbours, bays, rivers, soil, land, fields, woods, lakes, 
and other rights and privileges therein named j that 
the said lords proprietors', grantees aforesaid, after- 
wards, by force of said grant, entered upon and took 
possession of said territory, and established within the 
same many settlements, and erected therein fortifica- 
tions and posts of defence. 

And the jury further find, that the northern part of 
the said tract of land, granted as aforesaid to the said 
lords proprietors, was afterwards created a colony by 
the King of Great Britain, under the name of North 
Carolina, and that the most northern part of the thirty- 
fifth degree of north latitude was the* and ever after- 
wards the boundary and line between North Carolina 
and South Carolina, and that the land, described in the 
plaintiff's declaration, is situate in that part of said 
tract, formerly called Carolina, which was afterwards 
a colony called South Carolina, as aforesaid; that 
afterwards, on the twenty-sixth day of July, in the 
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fuTcnER third year of the reign of his late majesty George the 
p v * second, King of Great Britain, and in the year of our 

SCK * Lord one thousand, seven hundred and twenty-nine, 
the heirs or legal representatives of all the said gran- 
tees, except those of Sir George Carteret, by deed of 
indenture, made between authorized agents of the said 
King George the second, and the heirs and represent 
tatives of the said grantees, in conformity to an act of 
the parliament of said kingdom of Great Britain, en- 
titled, " An act for establishing an agreement with 
seven of the lords proprietors of Carolina for the sur- 
render of their tide and interest in that province to his 
majesty," for and in consideration of the sum of 
twenty *two thousand five hundred pounds of the mo- 
ney of Great Britain, paid to the said heirs and repre- 
sentatives of the said seven of the lords proprietors, 
by the said agent of the said king, sold and surrendered 
to his said majesty, King George the second, all their 
right of soil, and other privileges to the said granted 
territory ; which deed of indenture was duly executed 
and was enrolled in the chancery of Great Britain, and 
there remains in the chapel of the rolls. That after- 
wards, on the ninth day of December, one thousand, 
seven hundred and twenty-nine, his said majesty, 
George* the second, appointed Robert Johnson, Esq. 
to be governor of the province of South Carolina, by 
a commission under the great seal of the said kingdom 
of Great Britain ; in which commission *he said Go- 
vernor Johnson is authorized to grant lands within the 
. said province, but no particular limits of the said pro* 
vince i& therein defined. 

And the jury further find, that the said Governor 
of South Carolina did exercise jurisdiction in and 
over the said colony of South Carolina under the com* 
mission aforesaid, claiming to have jurisdiction by 
force thereof as far southward and westward as the 
southern and western bounds of the aforementioned, 
grant of Carolina, by King Charles the second, to the 
said lords proprietors, but that he was often interrupt- 
ed therein and prevented therefrom in the southern 
and western parts of said grants by the publrc enemies 
of the King of Great Britain, who at divers times 
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hid actual possession of the 'southern and western FwtoHtl 
parts aforesaid. That afterwards the right honopra- p^ CK . 
ble Lord Viscount jfercival, the honourable ftdward 
Digby, the honourable George Carpenter, James Ogle- 
thorpe, Esq. with others, petitioned the lords of th$ 
committee of his said majesty's privy council for s* 
grant of lands in South Carolina, tor the charitable 
purpose of transporting necessitous persons and iatni- 
lies from London to that province, to procure there a 
livelihood by their industry, and to. be incorporated tor 
that purpose ; that the lords of the said privy council 
referred the' said petition to the board of trade, so call- 
ed, in Great Britain, who, on the seventeenth day of 
Decern be i 4 , in the year of our Lord one thqusand se* 
ven hundred and thirty, made report thereon, and 
therein recommended that his said majesty would be 
pleased to incorporate the said petitioners as a charita* 
ble society, by the name of " The Corporation for the 
purpose of establishing charitable colonies in America, 
with perpetual succession." And the said report fur* 
ther recommended, that his said majesty be pleased 
" to grant to the said petitioners and their successors 
for ever, all that iract of land in his province oi South 
Carolina, lying between the rivers Savannah and Alata- 
maha, to be bounded by the most navigable and largest 
branches of the Savannah, and the most southerly 
branch of the Ala tain aha." And that they should be 
separated from the province of South Carolina, and 
be made a colony independent thereof, save only in 
the command of their militia. That afterwards, on 
the* twenty-second day of December, one thousand 
seven hundred and thirty-one, the said board of trade 
reported further to the said lords of the privy council, 
and recommended that the western boundary of the 
new charter of the colony, to be established in South 
Carolina, should extend as far as thac described in the 
ancient patents granted by King; Charles the second to 
the late lords proprietors of Carolina, whereby that 
province was to extend westward in a direct line as far 
as the South Seas. That afterwards, on the ninth day 
of June, in the year of our Lord one thousand seven 
hundred and thirty-two, his said majesty, George th<* 
Vol. VI. N 
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second, by his letters patent, or royal charter, under 
the great seal of the said kingdom of Great Britain, 
did incorporate the said Lord , Viscount Percival and 
others, the petitioners aforesaid, into a body politic 
and corporate, by the name of " The trustees for es- 
tablishing the colony of Georgia, in America, with per- 
petual succession ;" and did, by the same letters patent, 
give and grant in free and common socage, and not 
in capite, to the said corporation and their successors, 
seven undivided parts (the whole into eight equal parts 
to be divided) of all those lands, countries and terri- 
tories, 'situate, lying and being in that part of South 
Carolina in America, which lies from a northern 
stream of a river there commonly called the Savannah, 
all along the sea-coast to the southward unto the most 
southern branch of a certain other great water or river, 
called the Alatamaha, and westward from the heads of 
the said rivers respectively in direct lines to the South 
Seas, and all the lands dying witbiri said boundaries, 
with the islands in the sea* lying opposite to the eastern 
coast of the same, together with all the soils, grounds, 
havens, bays, mines, minerals, woods, rivers, waters, 
fishings, jurisdictions, franchises, privileges, and pre- 
eminences within the said territories. That after- 
wards, in the same year, the right honoQrable John 
Lord Carteret, Baron. of Hawnes, in the county of 
Bedford, then Earl Granville, and heir of the tate Sir 
George Carteret, one of the'grantees and lords proprie- 
tors aforesaid, by deed of indenture between him and 
the said trustees for establishing the colony of Georgia 
in America, for valuable consideration therein men- 
tioned, did give, grant, bargain and sell unto the said 
trustees for establishing the colofiy of Georgia afore- 
said, and their successors, all his one undivided eighth 
part of or belonging to the said John Lord Carteret 
(the. whole into eight equal parts to be divided) of, ip, 
and to the aforesaid territory, seven undivided eight 
parts of which had been before granted by his said ma- 
jesty to said trustees. 

And the jury further find, that one eighth part qf 
the said territory, granted to the said lords proprietors* 
and called Carolina as aforesaid, which eighth part be- 
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longed to Sir George Carteret, and was not surrendered Feet cmbb 
as aforesaid, was afterwards divided and set off in seve- . v> 
ralty to tlie heirs of the said Sir George Carteret in ■ ECK * 
that part of said territory which was afterwards made 
a colony by the name of J^orth Carolina. That after*, 
wards, in the same year, the said Jujnes Oglethorpe, 
Esq, one of the said corporation, for and in the name 
of and as agent to the said corporation, with a large 
number* of other persons tinder his authority and con- 
trol, took possession of said territory, granted as afore- 
said to the said corporation, made a treaty with some 
of the native Indians within said territory, in which, 
for and in behalf of said corporation, he made purcha- 
ses of said Indians of their native rights to par is of 
said territory \ and erected forts ■ in several places to 
keep up marks of possession. That afterwards, on the 
sixth day of September, iri the year last mentioned, on 
the application of said corporation to the said board of 
trade, they the said board of trade, in the name of his 
said majesty, sent instructions to said Robert Johnson, 
then Governor of South Carolina, thereby willing and 
requiring him to give ' ail due countenance and encou- 
ragement for the settling of the said colony of Georgia, 
by being aiding and assisting to any settlers therein : 
and further requiring him to cause to be registered the 
aforesaid charter of the colony of Georgia, within the 
said province of South Carolina, and the same to be 
entered of record by the proper officer of the said 
province of South Carolina. 

And the jury further find, that the Governor of 
South Carolina, after the granting tfye said charter of 
the colony of Georgia, did exercise, jurisdictiqn south 
of the .southern limits of said colony of Georgia, 
claiming the same to be within the limits of his go- 
vernment ; and particularly that he had the superintend 
dency and control of a military post there, and did make 
divers grants of land there, which lands have ever 
since been holden under his said grants. That after- 
wards, in th,e year of our Lord one thousand seven 
hundred and fifty-two, by dsed of indenture made 
between his said majesty, George the second, of the 
one part, and the said trustees for establishing the 
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Fletchek colony in America of the other part, they the sard 
trustees, for divers valuable considerations therein 
expressed, did, for themselves, and their, successors, 
grant, surrender, and yield up to his said majesty, 
George the second, his heirs and successors, their said 
letters patent, and their charter of corporation, and aty 
right, title and authority, to be or continue a corporate 
body, and all their powers of government, and all 
other powers, jurisdictions, franchises, pre-eminences 
and privileges therein, or thereby granted or conveyed 
to them ; and did also grant and convey to his said 
majesty, George the second, his heirs and successors, 
all the said lands, countries, territories and premises, 
as well the said one eighth part thereof granted by the 
sa d J )hn Lord Cartrret to them as aforesaid, as also 
the said seven eighth parts thereof, granted as afore- 
said by his said majesty's letters patent or charter as 
aforesaid, together with all the soils, grounds, havens, 
ports, bays, mines, woods, rivers, waters, fishings, 
jurisdictions, franchises, privileges and pre-eminences* 
within said territories, with all their right, title, inte- 
rest, claim or demand whatsoever in and to the pre- 
mises ; and which grant and surrender aforesaid, was 
then accepted by his said majesty for himself and his 
successors ; and said indenture was duly executed on 
the part of said trustees, with the privity and by the 
direction of the common council of the said corpora- 
tion by affixing the common seal of said corporation 
thereunto, and on the part of his said majesty by 
causing the great seal of Great Britain to be thereunto 
affixed. That afterwards, on the sixth day of Au- 
gust, one thousand seven hundred and fifty-four, 
his said majesty, George the Becond, by his royal com- 
mission of that date under the great seal of Great Bri- 
tain, constituted and appointed John Reynolds, Esq. 
to be captain-general and commander in chief in and 
over said corony of Georgia in America, with the fol- 
lowing boundaries, viz. lying from the most northerly 
stream of a river there commonly called Savannah, 
all along the sea coast to the southward unto the most 
southern stream of a certain other great water or river 
called the Alatahama, and westward from the heads 
ot the said rivers respectively, in straight lines to the 
South Seas, and all the space, circuit and preset of 
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land lying within the said boundaries, with the islands 
in the sea 1) ing opposite to the eastern coast of said 
lands within twenty leagues of the same. That after- { 
wards, on the tenth day of Jfebruary, in the year of 
our Lord one thousand seven hundred and sixty- 
three, a definitive treaty of peace Was concluded at 
Paris, between his catholic majesty, the King of 
Spain, and his majesty, George the third, King of 
Great Britain ; by the twentieth article ot which trea- 
ty, his said catholic majesty did cede and guaranty, 
in full right to his Britannic majesty, Florida, with tort 
St. Augustin, and the bay of Pensacola, as well as all 
that Spain possessed on the continent of North Ame- 
rica, to the east or to the south east of the river Mis- 
sissippi, and in general all that depended on the said 
countries and island, with the sovereignty, property, 
possession, and all rights acquired by treaties or other- 
wise, which the catholic king and the crown of Spain 
had till then over the said countries, lands/ places, and 
their inhabitants ; so that the catholic king did cede and 
make over the whole to the said king and the said crown 
of Great Britain, and that in the most ample manner 
and form. 

That afterwards, on the seventh day of October, 
ki the year of our Lord one thousand seven hundred 
and sixty-three, his said majesty, ^George the third, 
King of Great Britain, by and with the advice of his 
privy council, did issue his royal proclamation, there- 
in publishing and declaring, that he, the said King of 
Great Britain, had, with the advice of his said privy 
council, granted his letters patent, under the great seal 
of Great Britain, to erect within the countries and 
islands ceded and confirmed to him by the said treaty, 
four distinct and separate governments, styled and 
called by the names ot Quebec, East Florida, Wes.t 
Florida and Grenada; in which proclamation the 
said government ot Wes*t Florida is described as fol- 
lows, viz. Bounded to the southward by the gulf of 
Mexico, including all islands within six leagues of the 
toast from the river Apalachicola to lake Pontchar- 
train, to the westward by the said lake, the lake Mau- 
repas, and the river Mississippi; to the northward by 
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Flztcheb a line drawn due east from that part of the river Mis- 
jPeck. sissippi which lies in thirty one-degrees of north lati- 
tude, to the river Apalachicola or Catahoucheej and 
to the eastward by the said river* And in the same 
proclamation the said government of East Florida is 
described as follows, viz. bounded to the westward 
by the gul( of Mexico and the Apalachicola river; 
to the northward by a line drawn from that part of the 
said river where the Catahouchee and Flint rivers 
meet, to the source of St, Mary's river, and by the 
course of the said river to the Atlantic Ocean ; and to 
the east and south by the Atlantic Ocean and the gulf 
of Florida, including all islands within six leagues of 
the sea coast. And in and by the same proclamation, 
all lands lying between the rivers Alatamaha and St* 
Mary's were declared to be annexed. to the said pro- 
vince of Georgia; and that in and by the same pro- 
clamation, it was further declared by the said king as 
follows, viz. ^ That it is our royal will and pleasure 
for the present, as aforesaid, 10 reserve under our sove- 
reignty, protection and dominion for the use of the said 
Indians all the land and territories not included within 
the limits of our said three new governments, or 
within the limits of the territory granted to the Hud- 
son's Bay Company, as also all the land and territories 
lying to the westward of the sources of the rivers 
which fall into the sea from the west and north-xvest as 
aforesaid; and we do hereby strictly forbid, on pain of 
our displeasure, all our loving subjects from making 
any purchases or settlements whatever, or taking pos- 
session of any of the lands above reserved, without 
our special leave and license for that purpose first ob- 
tained." 

And the jury find, that the land described in the 
plaintiff's declaration did lay to the westward of the 
sources of the rivers wnich fall into the sea from the 
west aixd north-west as q/bresaui. That afterwards, 
on the twenty-first day of Ndvember, in the year of our 
Lord one thousand seven hundred and sixty-three, and 
in the fourth year of the reign of said King George the 
third, he the said king, by his royal commission under 
the great seal of Great Britain, did constitute and ap- 
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point George Johnstone, Esq. captain-general ancj go* Fletck £* 
vernor in chief over the said province of West Florida in ^ 
America ; in which commission the said province was 
described in the same words of limitation and extent, r« 
in. said proclamation is 'before set down. That after- 
wards, on the twentieth day of January, in the year of 
our Lord one thousand seven hundred and sixty-four, 
the said King of Great Britain, by his commission under 
the great seal of Great Britain, did constitute and ap- 
point J aines Wright, Esq. to be the captain-general and 
governor in chief in and over the colony of Georgia, by 
the following bounds, viz. bounded on the north by the 
most northern stream of a river there commonly called So* 
vannah, as far* as the heads of the said river; and from 
thence westward as far as our territories extend; on the 
east) by the sea coast, from the said river Savannah 
to the most southern stream of a certain other river* 
called St. Mary; (including all islands within twenty 
leagues of the coast lying* between the said, river Sa- 
vannah and St. Mary, as far as the. head thereof;) 
and from thence -westward as far as our territories ex- 
tend by the north boundary line of our provinces of Eqst 
and West Florida. 

} That i fterwards, from the year one thousand seven 
hundred and seventy-five, to the year one thousand 
seven hundred and eighty-three; an open war existed 
between the colonies of New- Hampshire, 'Massachu- 
setts Bay, Rhode Island and Providence Plantations, 
Connecticut, New- York, New-Jersey, Pennsylvania, 
Delaware, Maryland, Virginia, North Carolina, South 
Carolina and Georgia, called the United States, on the 
one part, and his v said majesty, George the third, 
King of Great Britain, on the other part. And on the 
third day of September, in the year of our Lord one 
thousand seven hundred and eighty-three, a definitive 
treaty of peace was signed and concluded at Paris, by 
and between certain authorized commissioners on the 
part of the said belligerent powers, which was after* 
wards duly ratified and confirmed by ttie said two re- 
spective powers ; by the first article of which treaty, 
the said King George the third, by the name of his 
Britannic majesty, acknowledged the aforesaid United 
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Fletcher States to be free, sovereign and independent states; 
p v * that he treated with them as such, and for himself, his 

heirs and successors, relinquishes all claim to the go- 
vernment, propriety and territorial rights of the jame, 
and every part thereof; and by the second article of 
said treaty, the western boundary of the United States 
is a line drawn along the middle of the river Missis- 
sippi, until it shall intersect the northernmost part of 
the thirty-first degree of north latitude ; and the 
southern boundary is a line drawn due east from the 
determination of the said line, in the latitude of thir- 
ty-one degrees north of the equator, to the middle of 
the river Apalachicola or Catahouchee ; thence along 
the middle ihereof to its junction with the 4Qiut river; 
thence straight to the head of St. Mary's river; and 
thence down along the middle of Su Mary's river to 
the Atlantic Ocean. 

And the jury further find, that in the year of bur 
Lord one thousand seven hundred and eighty-two, the 
Congress of the United States did instruct the said 

..commissioners, authorized on the part of the United 
States to negotiate and conclude the treaty aloresaid^ 
that they should claim in this negotiation, respecting 
the boundaries of the United States, that the trost 
northern part of the thirty -first degree of north lafuude 
should be agreed to be the southern boundary oi th.e 
United Slates, on the ground that that was the south- 
ern boundary of the colony of Georgia ; and that the 
river Mississippi should be agreed to be the western 
boundary, of the United States, on the ground that the 
colony of Georgia and other colonies, now states of the 
United States, were bounded westward by that river; 
and that the commissioners on the part of the United 
States did, in said negotiation, claim the same ac- 
cordingly, and that on those grounds the said soudi- 
ern and western boundaries of die United Stares 
were agreed to by ihe commissioners on the part 
of the King of Great Britain. That afterwards, 

.in the same year, the legislature of the state of 
Georgia passed an act, declaring her right, and 
proclaiming her title to all die lauds lying within 
her boundaries to the rivei Missis - ipp • And 
in the year of our Lord, one thousand seven hundred 
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and eighty. five, the legislature of the .said state of Fletcher 
' Georgia established a county, by the name of Bourbon, 
on the Mississippi, and appointed civil officers for said 
county, which lies within' the boundaries now deno- 
minated the Mississippi territory; that thereupon a 
dispute arose between die state of South Carolina and 
the state of Georgia, concerning their respective bound* 
aries, the said states separately claiming the same 
territory ;• and the said state of South Carolina, on the 
first day of June, in the year of our lord one thou- 
sand seven hundred and eighty-five, petitioned the. 
congress of the United States for a hearing and deter- 
mination of the differences' and disputes subsisting be- 
tween them and the state' of Georgia, agreeably to the 
niiuh article of the then confederation and perpetual 
pnion between 1 the United States of America; that 
the said congress of the United States did thereupon 
on the same day resolve, that the second Monday in 
May then next following should be assigned for the 
appearance of the said states of South Carolina and 
Qeorgia, by their lawful agents, and did then and there 
give notice thereof to the said state of Georgia, by 
serving the legislature of said state with an attested 
copy of said^petition of the state of South Caroliria, 
and said resolve of congress. That afterwards, on 
the eighth day of May, in the year of our lord one 
thousand seven hundred and eighty-six, by the joint 
consent of the agents of said states of South Carolina 
and Georgia, the congress resolved that further day 
be given for the said hearing, and assigned the fif- 
teenth day of the same month for that purpose* That 
afterwards, on the eighteenth day of May aforesaid, the 
said copgress resolved, that further da,y be givtin 
for the said hearing, and appointed the first Mon- 
day in September, then next ensuing, for that pur- 
pose. That afterwards, on the first day of Septem- 
ber then next ensuing, authorized agents from the 
states of Carolina and Georgia attended in pursuance 
of the order of congress aforesaid, and produced their 
credentials, which were read in . congress, and there 
recorded, together with the acts of their respective 
legislatures ; which acts pnd credentials authorized the 
said agents to settle apd compromise all the differences 
Vd. VI. o 
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Fletcher an d disputes aforesaid, as well as to appear and repre- 
sent the .said states respectively before any tribunal 
that might be created by congress for that purpose, 
agreeably to the said ninth article of the confederation^ 
And in conformity to the powers aforesaid, the said 
commissioners of both the said states of South Caro- 
lina and Georgia, afterwards, on the 28th day of 
April, in the year of our Lord one thousand seven 
hundred and eighty-seven, met at Beaufort, in the state 
of South Carolina, and then and there entered into, 
signed, and concluded a convention between the states 
of South Carolina and Georgia aforesaid. By the 
first article of which convention it was mutually agreed 
between the said states, that the" most northern branch 
9r stream of the river Savannah from the sea or mouth 
of such stream to the fork or confluence of the river* 
then- called Tugaloo and Keowee ; and from thence 
the most northern branch or stream of said river ^Tu- 
galoo, tiirit intersects the northern boundary line of 
South Carolina, if the said branch or stream of Tuga- 
loo extends so far north, reserving all the islands in the 
said rivers Savannah and Tugaloo, to Georgia; but 
if the head, spring, or source of any branch or stream 
of the said river Tugaloo. does not extend to the 
north boundary line of South Carolina, then a west 
course to the Mississippi, to be drawn from the head, 
spring, or source of the said branch or stream of Tu- 
galoo river, which extends to the highest northern la- 
titude, shall for ever thereafter form the separation, 
limit, and boundary between the states of South Caro- 
lina and Georgia. And by the third article of the 
convention aforesaid, it was agreed by the said states 
of South Carolina and Georgia, that the said state of 
South Carolina should not thereafter claim any, lands 
to the eastward, southward, south-eastward, or west of 
the said boundary above established ; and that the said 
state of South Caroling did relinquish and cede to the 
said state of Georgia all the right, title, and claim which 
the said state of South Carolina had to the govern- 
ment, sovereignty, and jurisdiction in and over the 
same, and also the right and pre-emption of soil from 
the native Indians, and all the estate, property, and 
claim which th? said state of South Carolina had in or 
to the said lands. 
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And the jury further find, that the laud described id Fl 
the plaintiff's declaration is situate south-west of the 
boundary line last aforesaid; and that the same land 
ties within the limits of the territory granted to the 
said lords proprietors of Carolina, by King Charles 
the second, as aforesaid, and within the bounds of the 
territory agreed to belong and ceded to the King of 
Great Britain, by the said treaty of peace made in se- 
venteen hundred and sixty-three, as aforesaid ; and 
within the bounds of the United States, as agreed and 
settled by the treaty of peace in seventeen hundred and 
eighty-three, as aforesaid; and north of a line drawn 
due east from the mouth of the said river Yazoos, 
where it unites with the Mississippi aforesaid* That 
afterwards, on the ninth day of August, in the year of 
tnir lord one thousand seven hundred and eighty-se- 
ven, the delegates of said state of South Carolina in 
congress moved, that the said convention, made as 
aforesaid, be ratified and confirmed, and that the lines 
and limits therein specified be thereafter taken and re- 
ceived as the boundaries between the said states of 
South Carolina and Georgia ; which motion was by 
the unanimous vote of congress committed, and the 
same convention was thereupon entered of record on 
the journals of congress; and on the same day John 
Kcarf and Daniel Huger, by virtue of authority given 
to them by the legislature of said state of South Caro- 
lina, did execute a deed of cession on the part of said 
state of South Carolina, by which they ceded and 
conveyed to the United States, in congress assembled, 
for the benefit of all the said states, all their right and 
title to that territory and tract of land included within 
the river Mississippi, and a line beginning at that part 
of the said river which is intersected by the southern 
boundary line of the state of North Carolina ; and 
continuing along the said boundary line, until it inter- 
sects the ridge or chain of mountains which divides 
the eastern from the western waters ; then to be con- 
tinued along the top of the said ridge of mountains, 
until it intersects a line to be drawn due west from the 
head of the southern branch of the Tugaloo river to 
the said mountains, and thence to run a due west course 
to the river Mississippi ; which deed of cession was 




108 SUPREME COURT U. S. 

Tletcher thereupon received arid entered on the journals of 
Keck congress, and accepted by them. 

The jury further find, that the congress of the Uni- 
ted Srated did, on the sixth day of September, in the 
year of our lord one thousand, seven hundred and eigh- 
ty, recommend to the several states in the union hav- 
ing claims to western territory, to make a liberal ces- 
sion to the United States of a portion of their respec- 
tive claims for the common benefit of the union. That 
afterwards, on the ninth day of August, in the year of 
Our lord one thousand seven hundred and eighty-six* 
the said congress resolved, that whereas the states of 
Massachusetts, New-York, Connecticut, and Virginia 
had, in consequence of {he recommendation of con- 
gress on the sixth day of September aforesaid, made 
Cessions of their claims to western territory to the Uni- 
ted States in congress assembled, for the use of the 
United States, the said subject be again presented to the 
view of the states of N. Carolina, S. Carolina and Geor- 
gia, who had not complied with so reasonable a propo- 
sition ; and that they be once more solicited to consi- 
der with candour and liberality the expectations of their 
sister states, and the earnest and repeated applications 
made to them by congress on this subject. That after- 
wards, on, the twentieth day of October, one thousand 
seven hundred and eighty-seven* the congress of the 
United Stfctes passed the following resolve, viz* that 
it be and hereby is represented to the states of North- 
Carolina and Georgia, that the lands, which have been 
ceded by the. p^her states in compliance with the re* 
commendation of this body, are now selling in large 
quantities for public securities ; that the deeds of ces- 
sion from the different states have been made without 
annexing an express condition, that they should not 
operate till the other states, under like circumstances, 
made similar cessions ; and that congress have such 
faith in the justice and magnanimity of the states of 
North Carolina and Georgia, that they only think it ne- 
cessary to call their attention to these circumstances, 
not doubting but, upon, consideration of the subject* 
they will ftel those obligations which will induce simi- 
lar cessions, and justify that confidence which has been 
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{faced in them. That afterwards, on the first day of Flitch** 
February, one thousand seven hundred and eighty- p. v CK 
eight, the legislature of said state of Georgia, then 
duty convened, passed an act for ceding part of the 
territorial claims of said state to the United Stutes; by 
which act the state of Georgia authorized her dele* 
gates in congress to convey to the United States the 
territorial claims of said state of Georgia to a certain 
tract of country bounded as follows, to wit: begin- 
ning at the middle of the river Cutahouchee or Apa- 
lachicola, where it is intersected bv the thirty-first de- 
gree of north latitude, and from thence due north one 
hundred and forty miles, thence due west to the river 
Mississippi ; thence down the middle of the said river 
to where it intersects the thirty-first degree of north 
latitude, and along the said degree to the place of be- 
ginning ; annexing the provisions and conditions fol- 
lowing, to wit : / That the United States in congress 
assembled, shall guaranty to the citizens of said ter- 
ritory a republican form of government, subject only 
to such changes as may take place in the federal consti- 
tution of the United States ; secondly, that the naviga- 
tion of all the waters included in the said cession shall 
be equally free to all the citizens of the United States; 
nor shall any tonnage on vessels, or any duties what- 
ever, be laid on any goods, wares, or merchandises 
that pass up or down the said waters, unless for the 
use and benefit of the United States. Thirdly, that 
the. sum of one hundred and nnd seventy-one thousand 
and twentyreight dollars, forty.five cents, which has 
heen expended in quieting the minds of the Indians, 
and resisting their hostilities, shall he allowed as a 
charge against the United States, and be admitted in 
payment of the specie requisition of that state's quotas 
that have been or may be required by the United 
States. Fourthly, that in all cases where the state may 
require elefence, the expenses arising thereon shall be 
allowed as a charge against the United States, agreeably 
to the articles of confederation. Fifthly, that congress 
shall guaranty and secure all the remaining territorial 
righto of the state, as pointed out and expressec? by 
the dt finitive treaty of peace between the United States 
and Great Britain, the convention between the said 
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state and the state of South Carolina, entered into tht 
twenty-eighth day of April, in the year of our lord one 
thousand seven hundred and eighty-seven, and the 
clause of an act of the said state of Georgia, describing 
the boundaries thereof, passed the seventeenth day of 
February, in the year one thousand seven hundred and 
eighty-three, which act of the said state of Georgia, 
with said conditions annexed, was by the delegates of 
said state in congress presented to the said congress, 
and the same Was, after being read, committed to a 
committee of congress; who, on the fifteenth day of 
July, in the said year one thousand seven hundred and 
eighty-eight, made report thereon to congress, as fol- 
lows, to wit : " The committee, having fully consider- 
ed the subject referred to them, are of opinion, that 
the cession offered by the state of Georgia cannot be 
accepted on t^e terms proposed; first, because it ap- 
pears highly probable that on running the boundary 
line between that state and the adjoining state or states, 
a claim, to a large tract of country extending to the 
Mississippi, and lying between the tract proposed to be 
ceded, and that lately ceded by South Carolina, will be 
retained by the said state of Georgia; and therefore the 
land which the state now offers to cede must be too far 
removed from the other lands hitherto ceded to the 
union to be of any immediate advantages to it. Second- 
ly, because there appears to be due from the state of 
Georgia, on specie requisitions, but a small part of the 
sum mentioned in the third proviso or condition be* 
fore recited ; and it is improper in this case to allow a 
charge against the specie requisitions of ■ congress 
which may hereafter be made, especially as the said 
state stands charged to the United States for very con*' 
siderable sums of money loaned. And, thirdly, because 
the fifth proviso or condition before recited contains 
a special guaranty of territorial rights, and such a gua- 
ranty has not been made by congress to any state, and 
which, considering the spirit and meaning of the con- 
federation, must be unnecessary and improper* But 
die committee are of opinion, that the first, second, and 
fourth provisions, before recited, and also the tnird, 
with some variations, may be admitted; and* that, 
should the said state extend the bounds of her cession, 

5 
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'and vary the terms thereof as herein after mentioned, FuireBst 
congress may accept the same* Whereupon they sub- p* 
mit th* following resolutions : That the cession of 
claims to western* territory, offered by the state of 
Georgia, cannot be accepted on the terms contained in 
her-act passed the first of February last* That in case 
the said state shall authorize her delegates in congress 
to make a cession of all her territorial claims to lands 
west of the river Apalachicola, or west of a meridian 
line running through or near the point where that river 
intersects the thirty-first degree of north latitude, and 
shall omit the last proviso in her said act, and shall so 
far vary the proviso respecting the sum of one hundred 
and seventy-one thousand four hundred and twenty* 
eight dollars, and forty- five cents, expended in quieting 
and resisting the Indians, as that the said state shajl 
have credit in the specie requisitions of congress, to 
the amount of her specie quotas on the past requisi- 
tions, and fdr the residue, in her account with the 
United States for moneys loaned, congress will accept 
the cession." Which report being read, congress re- 
solved, that congress agree to the said report. 

The jury further find, that in the year of our lord 
one thousand seven hundred and ninety-three, Thomas 
Jefferson, Esq* then secretary of state for the United 
States, made a report to the then President of the Uni- 
ted States, which was intended to serve as a basis of in- 
structions to the commissioners of the United States 
for settling the points which were then in dispute be* 
tweeri the King of Spain and the government of the 
United States $ one of which points in dispute was, 
the- just boundaries between West Florida and the 
southern line of the United States. On this point, 
the said secretary of state, in his report aforesaid, 
expresses himself as follows, to wit: " As to bound- 
ary, that between Georgia and West Florida is the only 
one which needs any explanation. It (that is, the court 
of Spain) sets up a claim to possessions within the state 
of Georgia* founded on her (Spain) having rescued them 
by force from the British during the late war. The 
following view' of that subject seems to admit of 
ao reply* The several states now composing the Unu 
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ijtBTCHzm ted States of America were, froth thjdr first establish* 
p^ ment, separate and distinct societies, dependent on no 
other society of men whatever. They continued at 
the head of their respective governments the executive 
magistrate, who presided over the one they had left, 
and thereby secured in effect a constant amity with 
$he nation. In this stage of their government their 
several boundaries were fixed, and particularly the 
southern boundary of Georgia, the only one now in 
question, was established at the thirty- first degree of 
latitude, from '\ the Apalachkola westwardly. ihe 
southern limits of Georgia depemi. chiefly on, first, the 
charter of South Carolines &c. Secondly, on the pro* 
clamation of the British king, in one thousand seven 
hundred and sixty-three, establishing the boundary be- 
tween Georgia and Florida, to begin on the Missis- 
sippi, in thirty-one degrees of north latitude, and run- 
ning eastwardly to the Apalachicola, &c. That after- 
wards, on the seventh day of December, of the same 
year, the commissioners of the United States for set* 
tling the aforesaid* disputes, in their communications 
with those of the King of Spain, express themselves 
as follows, to wit : * In this stage of their (meaning 
the United States) government, th4 several boundaries 
Were fixed, and particularly the southern boundary of 
Georgia, the one now brought into question by Spain. 
This boundary was fixed by the proclamation of the 
King of Great Britain, their chief magistrate, in the 
year on'e thousand seven hundred and sixty-three, at a 
time when \*o other power pretended any claim what- 
ever to any part of the country through which it run. 
The boundary of Georgia was thu&#*stablished: to be- 
gin in the Missisippi, in latitude thirty-one north, and 
running eastward to the Apalachicola,' &c. From 
what has been said, it results, first, that the boundary 
of Georgia, now forming the northern limits of the 
United States, was lawfully established in the year se- 
venteen hundred and sixty-three. Secondly, that it 
has been confirmed by the only power that could at any 
time have pretensions to contest it-" 

That atterwards, on the tenth day of August, in the 
year 1795, Thomas Pinckney, Esq* minister pleni^o- 
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tertiary of thfc United States at the court of Spain, in Fiitcus* 
a communication to the prince of peace, prime minis* 
fcerof Spain, agreeably to -his instructions from the 
President of the United States on the subject of said 
boundaries, expresses himself as follows, to wit; 
44 Thirty-two years have elapsed since all the country 
onche left or eastern 'bank of the Mississippi, being 
under the legitimate jurisdiction of the King of En* 
gland, that sovereign thought proper to regulate with 
precision the limits of Georgia and the two Floridas, 
which was done by his solemn proclamation, published 
in the usual form; by which he established between 
them precisely the same limits that, near twenty yepw 
after, he declared to be the southern limits of the 
.United States, by the treaty which the same King of 
England concluded with them in the month of Novem- 
ber, seventeen hundred and eighty- two." 

That afterwards, on the 27th day of October, in the 
year seventeen hundred and ninety-five, a treaty of 
friendship, limits and navigation was concluded be- 
tween the United States and his catholic majesty the 
Kjng of Spain ; in the second article of whivh treaty it 
is agreed, that the southern boundary of the United 
States, which divides their territory from the Spanish 
colonies of East and West Florida, shall be designated 
by a line beginning on the river Mississippi, at the north- 
ernmost part of the, thirty-first degree oi north latitude, 
which from thence shall be drawn due east to the mid- 
dle of the river Apalachicola or Catahouchee, thence 
along the middle thereof to its junction with the 
Flint, thence straight to the head of St. Mary's river, 
and thence down the middle thereof to the Atlantic 
ocean." 

But whether, upon the whole matter, the state of 
Georgia, at the time of passing the act aforesaid, enti- 
tled as aforesaid, as mentioned by the plaintiff, in his 
assignment of the breach in the fourth count of his 
declaration, was seised in fee-simple of all the territo- 
ries and tenements aforesaid, and of all the soil thereof, 
siibject only to the extinguishment of the Indian tide 
VM. VI. P 
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Fletcher to part thereof, the jury are ignorant, and pray the ad 
Peck visement of the court thereon ; and if the court are* of 
opinion, that the said state of Georgia was so seised 
at the time aforesaid, then the jury find, that the said 
state of Georgia, at the time of passing the act afore- 
said, entitled as aforesaid, as mentioned by the said 
Fletcher, in his assignment of the breach in the fourth 
coun of his declaration, was seised in fee»simple of 
all the territories and tenements aforesaid, and of all 
the soil thereof, subject only to the extinguishment of 
the Indian title to part thereof, and the jury thereupon 
find, that the said Peck his covenant aforesaid, the 
breach whereof is assigned in the plaintiff's fourth 
count mentioned, hath not broken, but hath kept the 
same. 

But if the court are of opinion that the said state of 
Georgia was not so seised at the time aforesaid, then 
the jury find, that the said state of Georgia, at the 
time of passing the act afpresaid, entitled as aforesaid, 
as mentioned by the said Fletcher, in his assignment of 
the breach in the fourth count of his declaration, was 
not seised of all the territories and tenements afore- 
said, and of all the soil thereof, subject only to the ex- 
tinguishment of the Indian title to part thereof; and 
the jury thereupon . find, that the, said Peck his 
covenant aforesaid, the breach whereof is assigned in 
the plaintiff's fourth count mentioned, hath not kept, 
but broken the same; and assess damages for the 
plaintiff, for the breach thereof, in the sum of three 
thousand dollars, and costs of suit. 

Whereupon it was considered and adjudged by the 
court below, that on the issues on the three first counts, 
the several pleas are good and sufficient, and that the 
demurrer thereto be overruled; and on the last issue, 
on which there is a special verdict, that the state of 
Georgia was seised, as alleged by the defendant, and 
that the defendant recover his costs* 

The plaintiff sued out his writ of error, and the case 
was twice argued, first by Martin, for the plaintiff in 
error* and, by y. Q Adams, and jR. G. Harper, for the 
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defendant, at February term, 1809, and again at this Flitches 
term by Martin, for the plaintiff, and by Harper and 
Story y for the defendant. 



Martin, for the plaintiff m error. 

The first plea is no answer to the first count. The 
breach of the covenant complained of is, that u the 
kgisltiture had no authority to tell and dispose of" the 
land, but the plea is, that u the said Matthews, governor 
of the said state, was fully and legally empowered, to 
sell and convey" the land. Although the governor had 
authority to sell, non constat that the legislature had. 

The same objection applies to the second plea ; it is 
an answer to the inducement, not to the point of the 
plea. The breath assigned in the second count is, 
a that the tide which the state of Georgia at any time 
had in the premises was never legally conveyed to the 
said Peck by force of the conveyances aforesaid." 

The improper influence upon the members of the 
legislature was only inducement. 

The plea is, the defendant had no notice nor know* 
ledge of the improper means used. It is no answer 
to the breach assigned. 

The same objection applies also to the third plea. 

It appears upon the special verdict that the state of 
Georgia never was seised in fee of the lands. They 
belonged to the crown of Great Britain, and at the 
revolution devolved upon the United States, and not 
upon the state of Georgia. 

When the colonies of North Carolina and South 
Carolina were royal colonies, the king limited the 
boundaries, and disannexed these lands from Georgia. 

Argument for the defendant in error. 

The first fault of pleading is in the declaration. 
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The breach of the covenant is not well assigned in the 
first count. The /covenant is, that the legislature had 
good right to sell/ The breach assigned is, that the 
legislature had no authority to sell. Authority and 
right, are words of a different signification. Right 
implies an interest : authority is a mere naked power. 

But if the breach be well assigned, the plea is a . 
substantial answer to it, for if the governor derived 
full power and authority from the legislature to sell, the 
legislature must have had that power to give. The 
plea shows the title to be in the state of Georgia. 

The objection is only to the form of the plea, which 
cannot prevail upon a general demurrer. 

Two questions arise upon the issue joined upon the 
4th plea. 

1st. Whether the tide was in the state of Georgia ; 
and, 2d. Whether it was in the United States. 

At the beginning of the revolution the lands were 
within the bounds of Georgia. These bounds were 
(confirmed by the treaty of peace in 1783, and recog- 
nised in the treaty with Spain in 1795, and by the ces* 
sion to the United States in 1809. 

The United States can have no tide but what is de- 
rived from Georgia. 

The title of Georgia depends upon the facts found 
in the special verdict. 

The second charter granted by George the 3d in 
1732, includes these lands, the bounds of that grant 
being from the Savannah to the Alatamaha, and from 
the h«tads of those rivers respectively, in direct lines, 
to the South Sea. 

It is not admitted that the king had a right to 
enlarge or diminish the boundaries even of royal pro* 
vinces. 
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The exercise of that right, even by parliament 
itself, was one of the violations of right upon which 
the revolution was founded ; as appears by die declara- 
tion of independence, the address to the people of Que- 
bec, and other public documents of the time. 

. This right, claimed by the king, was denied by Vir- 
ginia and North Carolina in their constitutions. See 
die article of the constitution of Virginia respecting 
the limits of that state, and the "2.5th section of the dt? 
duration of rights of North Carolina. 1 Beliham's Hist, 
of Geo. 3d. The Quebec Act, and the Collection of State 
Constitutions, p. 1BO. 

The right was. denied by the commissioners on the 
part of the United States, who formed the treaty, and 
was given up by Great Britain when the present line 
was established* 

But the proclamation of 1763 did not profess or in- 
tend to xlisannex the western lands from the province 
of Georgia. The king only declares that it is his royal 
will and pleasure for the present* " as aforesaid? to 
reserve under his sovereignty, protection and dominion, 
for the use of the Indians, all the lands and territories 
lying to the westward of the sources of the rivers 
which fall into the sea from the west and north-west ; 
and he thereby forbids his subjects from making pur- 
chases or settlements, or taking possession of the aanie. 

This clause of the proclamation cannot well be un- 
derstood without the preceding section to which it 
refers, by the words " as aforesaid? 

The preceding clause is, u that no governor or c6m- 
tnander in chief of our other colonies or plantations in 
America, *• e. (other than the colonies of Quebec, East 
Florida and West Florida,) do presume for the present 
and until our further pleasure be known, to grant war- 
rants of surveys, or pass patents for any lands beyond 
the heads or sources of any of the rivers, which fall 
into the Atlantic ocean from the west or north-west; 
er upon any lands whatever * which, not having been 




118 SUPREME COURT U. 8. 

Flbtcbbr ceded to, or purchased by ua,, as aforesaid, are reserved 
*- lathe said Indians, or any of them." 



Then comes the clause in question, which is suppo- 
sed to have disannexed these lands from .Georgia, as 
follows: " And we do further declare it to be our royal 
will and pleasure for the present as aforesaid, to reserve 
under our sovereignty, protection and dominion, for 
the use of the said Indians, all the land and territories 
lying to the westward of the sources of the rivers 
which fall into the sea from the west and north-west as 
aforesaid," &c. 

It was a prohibition to all the governors of all the 
colonies, and a reservation of all the western lands at- 
tached to all th6 colonies. But it was only a tempora- 
ry reservation for the use of the Indians. 

If this proclamation disannexed these lands from 
Georgia, it also disannexed all the western lands from 
all the other colonies. But if they were disannexed 
by the proclamation, they were reannexed three months 
afterwards by the commission to Governor Wright, on 
the 20th of January, 1764. 

It appears by the report of the attorney-general, as 
well as by Mr. Chalmers's observations, that it never 
was the opinion of the British government that these 
lands were disannexed by the proclamation. 

If they we^e not reannexed before, they certainly 
were by the treaty of peace. 

At the commencement of the revolution, the lands 
then belonged to and formed a part of the province oi 
Georgia. 

By the declaration of independence the several states 
wdre declared to be free, sovereign and independent 
states ; and the sovereignty of each, not of the whole, was - 
the principle of the revolution ; there was no connection 
between them, but that of necessity and self defence, 
and in what manner each should contribute to the 
6 
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cotnmon cause, was a matter left to the discretion of 
each of the states* By the second article of the confedera- 
tion the sovereignty of each state is confirmed, and all the 
righto of sovereignty are declared to be retained which 
arc not by that instrument expressly delegated to tl\e 
United States in congress assembled. It provides also 
that no .state shall be deprived of territory for the be- 
nefit of the United States. 

Ori the 25th of February, 1783, the legislature of 
Georgia passed an act declaring her boundaries, before 
the definitive treaty of peace. This declaration of 
Georgia was not contradicted by the United States in 
any public act. 

In 1785, Georgia passed an act erecting the county 
of Bourbon in that territory ; this produced a dispute 
with South Carolina, which ended in the acknowledg- 
ment of the right of Georgia to these lands. (Seethe 
third article of the convention . between South Carolina 
and Georgia.) 

The same boundaries are acknowledged by the Uni- 
ted States in their instructions, given by the secretary of 
state, Mr. Jefferson, in 1793, to the commissioners 
appointed to settle the dispute with Spain respecting 
boundaries. 

The United States certainly had no claim al the 
commencement of the revolution, nor at the declara- 
tion of independence, nor under the articles of con- 
federation. 

During the progress of the revolution a demand 
was made by two or three of the states, that crown 
lands should be appropriated for the common defence. 
But congress never asserted such a right. They only 
recommended that cessions of territdry should be 
made by the states for that purpose. 

The journals of congress are crowded with proofs 
of this fact. See journals of congress, 16th September, 
l776>vol.2- p> 336. 30/A of October, 1776. 15th 
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Fjuxtchrr October, 1777, vol. 3. p. 345. 27th October, 1771 \ 

Psck voL * m P' X3m VMJw*-* W*i *&> +* P* 263, 23/ 
' and 25th June, 177%. p, 269. 1779, voL 5. p. 49. 
2UtMay, 1779,vol. 5. p. 158. Ut Mat ch, 1781. Reso- 
lution of 1780, voL 6. p. 123. l%th February, 1781^ 
w/. 7. p. 26. 1 ** ifcfercA, 1781. 29th October, 1782, 
90& 8. p. — . 

At the treaty of peace, there was no idea of a ces- 
sion of land to the United States, by' Great Britain. 
The bounds of the United States were -fixed as ttye. 
bounds of the several states had been before fixed. The 
United States did not claim land for the United States 
as a nation; they claimed only in right of the indivi- 
dual states. Great Britain yielded the principle of 
the royal right to disannex lands from the colonies, 
and acquiesced in the principle contended lor by the 
United States, Which was the old boundary of the 
several states. See Chief Justice . Jay's opinion in 
the case of Chisholm v. 77b? State of Georgia, reported 
in a pamphlet published in 1793. 

The United States then had no title by the treaty of 
peace. She has since (viz. in 1788) declined accept* 
ing a cession of the territory from Georgia, n^t be- 
cause the United States had already a title, but be* 
cause the lands were too remote, &c. 

There is nothing in the constitution of the United 
States, which can. give her a title. By the third section 
of the fourth article the 'claims of particular states are 
saved. 

The public acts since the adoption of the new con* 
stitution are the instructions to the commissioners 
in 1793, to settle the boundaries with Spain. The 
treaty with Spain, 27th October, 1795. The act of 
Congress of 7th April, 1798, vol. 4. p. 90. The act of 
10th of May, 1800. The remonstrance of Georgia, 
in December, 1800. And the cession by Georgia 
to the United States in 1802. All these public acts 
recognised the title to be iti Georgia. 
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If th*n Georgia had good tide on the 7th of Janlia- Flbtchib 
iv, 1795, the next question is, had the egislatufe of pJ^k. 
that state a right to sell ? 

By the revolution, all the right and royal prero- 
gatives devolved upon the people of the several states, 
to be exercised in such manner as they should prescribe, 
and by such governments as they should erect. The 
right of disposing of the lands belonging to the 
state naturally devolved upon the legislative body ; 
who were to enact such laws as should authorize the 
sale and conveyance of them*' The sale itself was not 
a legislative act. It was not an act oi sovereignty, 
but a mere conveyance of title. 2 Tucker's Bl Com. 
53. 57. Montesquieu, b. 26. c. 16. 2 Dal. 320. 4 
DaL 14. Cooper v. Telfair e. Constitution of Georgia, 
Art. 1. § 16. Digest oi Georgia Laws of 7th June, 1777, 
1780, 1784, 1785, 1788, 1789, and 1790. ' These 
show the universal practice of Georgia in this respect. 

A doubt has been suggested whether this power ex- 
tends to lands to which the Indian tide has not been 
extinguished. 

What is the Indian title ? It is a mere occupancy 
for the purpose of . hunting. It is not like our te- 
nures; they have no idea of a title to the soil itself. It 
is overrun by them, rather than inhabited. It is not 
a true and legal possession. VatteU b* 1* } 81. p. 37. and 
f 209. 4. 2. £ 97. Montesquieu, b* 18. c. 12. Smith's 
Wealth of Nations, b. 5. c. 1. It is a right not to be 
transferred but extinguished. It a right regulated by 
treaties, not by deeds of conveyance. It depends 
upon the law of nations, not upon municipal right. 

Although the power to extinguish this right, by 
treaty, is vested in congress, yet Georgia had a right 
to seU subject to the Indian claim. . The point has luver 
been decided in the courts of the United States, be- 
cause it has never, before been questioned. 

The right has been exercised and recognised by 
all the states. 
Voi.Vfc, Q 
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There Was no objection to the sale arising from 
the constitution of Georgia. With regard to state 
constitutions, it is not necessary that the powers should 
be expressly granted, however it may be with the con- 
stitution of the United States. But it is not constitu- 
tional doctrine even as it applies to the legislature of 
the United. States* 

The old articles of confederation limited the powers 
of congress to those expressly granted. But in the 
constitution of the United States, the word expressly 
was purposely rejected. See the Federalist, and 
Journals of House of Rep* %\st August, 1/89. Jour: 
naiqf Senate, 7th September, 1789. 

But if the legislature of Georgia could only ex* 
crtist powers expressly given, they had' no power to 
abrogate the contract. 

A question has beeft suggested from the bench 
whether the right which Georgia had before the extin- 
guishment of the Indian title, is such a right as is sus- 
ceptible of conveyance, and whether it can be said to 
he a title in fee-simple ? 

The Europeans found the territory in possession of 
a rude and uncivilized people, consisting of separate 
and independent nations. They had no idea of pro- 
perty in the soil but a right of occupation. A right 
not individual but national. This is the right gained 
by conquest* The Europeans always claimed and ex- 
ercised the right of conquest over the soil. They 
allowed the former occupants a part, and took to 
themselves what was not wanted by the. natives. Even 
Ptm claimed under the right of conquest. He took 
ynder a charter from, the King of England, whose 
right was the right of conquest. Hence the feudal 
tenures: in this country* All the treaties with the In- 
dians were the effectof conquest. All the extensive grants 
have been forced from them by successful war. The 
conquerors permitted the conquered tribes to occupy 
part of the land until it should be wanted for the use 
of the conquerors. Hence the acts of legislation 
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firing the lines and bounds of the Indian claims; Flbtc^u 
hence the prohibition of individual purchasers, &c. ▼• 



The rights of governments are allodial* The crown of 
Great Britain granted lands to individuals, even while 
the Indian claim existed, and there has never been a 
question respecting the validity of such grants. When 
that claim was extinguished, the grantee was always 
admitted to have acquired a complete tide. The In* 
dian title is a mere privilege which does not affect the 
allodial right. 

The legislature of Georgia could not revoke a grant 
once executed. It had no right to declare the law 
void; that is the exercise of a judicial, not a legislative 
function. It is the province of the judiciary to say 
what the law **, or what it was. The legislature can 
only say what it shall be. 

The legislature was forbidden by the constitution of 
the United States to pass any law impairing the obliga- 
tion of contract* A grant is a contract executed, and 
it creates also ap implied executory contract, which is, 
that the grantee shall continue to enjoy the thing grant* 
ed according to the terms of the gran" 

The validity of a law cannot be questioned because 
undue influence may have been used in obtaining it. 
However improper it may be, and however severely 
the offenders may be punished, if guilty of bribery, 
yet the grossest corruption will not authorize a judi- 
cial tribunal in disregarding the law. 

This would open a source of litigation which could 
never be closed. The law would be differendy deci- 
ded by different juries; innumerable perjuries would 
be committed, and inconceivable confusiou would en- 
sue. 

But the parties how before the court are innocent 
of the fraud, if any has been practised. They were 
bona fide purchasers, for a valuable consideration, with- 
out notice of fraud. Thev cannot be affected bv it. 
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Martin^ in reply* 

All the western lands of the royal governments were 
wholly disannexed from the colonies, and Reserved for 
the use of the Indians. , Georgia never had title in 
those lands. It is true thai Great Britain did under- 
take to exund the bounds of the royal provinces. 
1 he right was not denied, but the purpose for which it 
was executed. 

I5y the proclamation, if offenders should escape into 
those territories, they are to be arrested by the military 
force and sent into the colony tor trial. 

In Governor Wright's commission the western 
boundary of the. colony is not dt fined. The jury has 
not found whether the lands were within Governor 
Wright's commission. 

As to the Indian tide. 

The royal provinces were not bodies politic for die 
purpose of holding lands. 1 he title of the lands was 
in the crown.^ There is n& law authorizing the se- 
veral states to transfer their right subject to the Indian 
title. It was only a right of pre-emption which the 
crown had. This right was not by the treaty ceded to 
Georgia, but to the United States. The land when pur- 
chased of the Indians is to be purchased for the benefit 
of the United States. There was only a possibility 
that the United States would purchase for the benefit 
of Georgia. But a mere possibility cannot be sold or 
granted. 

The declarations and claims of Georgia could not 
affect the rights of the United States. 

Aii attempt was made in congress to establish the 

principle that the land belonged to the United ' States ; 

. but the advocates of ihat doctrine were overruled by a 

majority. This, however, did not decide the question 

ot'nght. 
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The states which advocated that principle did not 
think proper to refuse to join the confederacy because 
it was dot inserted among the artic? .s of confederation, 
but they protested vg*in*t iheir assent to the union be* 
ing taken as evidence oi their abandonment ot the 
principle* 

Nor is the assent of congress to the commission for 
settling the bounds between* South Carolina and Geor- 
gia, evidence of an acknowledgment, on the part of 
the United States, that either of those states was enti- 
tled to those lands* 

March 11, l8o». 

Marshall, Ch. J. delivered the opinion of the 
court upon the pleadings, as follows : 

In this cause there are demurrers to three pleas filed 
in the circuit court, and a special verdict found on an 
issue joined on the 4th plea. The pleas were all sus- 
tained, and judgment was rendered tor the defendant. 

To support this judgment, this court must concur in 
overruling all the demurrers ; for, if the plea to any 
one of the counts be bad, the plaintiff below is entitled 
to damages on that count. 

The covenant, on which the breach in the first count 
is assigned, is in these words ; " that the legislature oi 
the said state, (Georgia,; at the time of the passing of 
the act of sale aforesaid, h,<d good right to sell and 
dispose of the same, in manner pointed out by the said 
act." 

The breach of this covenant is assigned in these 
words; "now the said Fletcher saith that, at the time 
when the said act oi the legislature of Georgia, enti- 
tled an act, &c. was passed, the said legislature liad no 
authority to sell and dispose of the tenements afore* 
said, or of any part thereoi, in the manner pointed our 
in the said act," 
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The plea sets forth the constitution of the state of 
Georgia, and avers that the lands lay within that state. 
It flieu sets forth the act of the legislature, and avers 
that the lands; described in the declaration, are inclu- 
ded within those to be sold by the said act; and that the 
governor was legally empowered to sell and convey ttie 
premises* 

To this plea the plaintiff demurred; and the defend- 
ant joined in the demurrer* 

If it be admitted that sufficient matter is shown, in 
this plea, to have justified the defendant in denying the 
breach alleged in the count, it must also be admitted 
that he has not denied it* The breach alleged is, that 
the legislature had not authority to sell* . The bar set 
up is, that the governor had authority to convey* Cer. 
tainly an Allegation, that the principal has no right to 
give a power, is not denied by alleging that he has given 
a proper power to the agent* 

It is argued that the plea shows, although it does 
not, in terms, aver, that the legislature had authority 
to convey* The court does not mean to controvert 
this position, but its admission would not help the 
. ease* The matter set forth in the plea, as matter of 
inducement, may be argumentatively good, may war- 
rant an averment which negatives the averment in the 
declaration, but does not itself constitute that negative* 

Had the plaintiff tendered an issue in fact upon this 
plea, that the governor was legally empowered to sell 
and convey the premises, it would have been a depar- 
ture from his declaration;, for the count to which this 
plea is intended as a bar alleges no want of authority 
in the governor. He was therefore under the neces- 
sity of demurring. 

, But it is contended that although the plea be sub. 
sjtantially bad, the judgment, overruling the demurrer, 
is correct, because the declaration is defective* 

The defect alleged in the declaration is, that the 
6 
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breach is not assigned in the words of the covenant. Fin**** 
The covenant is, that l ^ e legislature had a right tacon- % 

vey, and the breach is, that the legislature had no au- ^J^J^ 
ihority to convey. < 

It is not necessary that a breach should be assigned 
in the very woros of the covenant. It is enough that 
the words of the assignment show, lutequivocally, a 
substantial breach. The assignment undfcr considera- 
tion does show such a breach* if the legislature had 
no authority to convey, it had no right to convey. 

It is, therefore, the opinion ot this court, that the 
circuit court erred in overruling the demurrer to the 
firpt plea by the defendant pleaded, and that their 
judgment ought therefore to be reversed, and that 
judgment on that plea be rendered for the plaimiflC 

After the opinion of the court was delivered, the 
parties agreed to amend the pleadings, and the cause 
was continued for further consideration. 

The cause having been again argued at this term, 

March 16,1810, 

Marshall, Ch. J. delivered the opinion ipf the 
court as follows : 

The pleadings being now amended, this cause comes 
on again to be heard on sundry demurrers, and on a 
special verdict. 

The suit was instituted on several covenants con- 
tained in a deed made by John Peck, the defendant 
in error, conveying to Robert Fletcher, the plaintiff in 
error, certain lands which were part of a large purchase 
made by James Guun and others, in the year 1795, 
from the state of Georgia, the contract for which was 
made in the form of a bill passed by the legislature of 
that state. 

The first count in the declaration set forth a breacb 
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in. the second covenant contained in the deed. Th$ 
covenant is, u that the legislature of the state of Geor* 
gia, at the time of passing the act of sale aforesaid, 
had good right to sell and dispose of the same in 
manner pointed out by the said act." The breach 
assigned is, that the legislature had no power to sell* 

The plea in bar sets forth the constitution of the 
state of Georgia* and avers that the lands sold by the 
defendant to the plaintiff, were within that state. It 
then sets forth the granting act, and avers the power 
of the legislature to sell and dispose of the premises 
as pointed out by the act. 

To this plea the plaintiff below demurred, and the 
„ defendant joined ii\ demurrer. 

That the legislature of Georgia^ unless restrained 
by its own constitution, possesses die power of dispo* 
sing of the unappropriated lands within its own limits, 
in such manner as its own judgment shall dictate, is a 
proposition not to be controverted.. The only ques- 
tion, then, presented by this demurrer, for the consi- 
deration of the court, is this, did the then constitution of 
the state of Georgia prohibit the legislature to dispose 
of the lands, which were the subject of this contract, 
. in the manner stipulated by the contract ? 

The question, whether a law be void for its repu g- 
nancy to the constitution, is, at all times, a question 
of much delicacy, which ought seldom, if ever, to be 
decided in the affirmative, in a doubtful case. The 
court, when impelled by duty to render such a judg- 
ment, would be unworthy of its station, could it be 
unmindful of the solemn obligations which that station 
imposes. But it is not on slight implication and vague- 
conjecture that the . legislature is to be pronounced to 
have transcended its powers, and its acts to be con- 
sidered as void. The opposition between the constitu- 
tion apd the; law should be such that the judge feels a 
clear and strong conviction of their incompatibility 
with each other. 

In this case the court can perceive no such opposi- 
tion. In the constitution of Georgia, adopted in the 
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year 1789, the court can perceive no restriction on Ft»ro*«a 
the legislative power, which inhibits the passage of the p ^ K 
act' of 1795. The court cannot say that, in passing that ^-^-^ 
act, the legislature has transcended its powers, and 
violated the constitution* 

In overruling the demurrer, therefore, to the first 
plea, the circuit court committed no error. 

The 3d covenant is, that all the. title which the state 
of Georgia ever had in the premises had been legally 
conveyed to John Peck, the grantor. 

The 2d count assigns, in substance, as a breach of 
this covenant, that the original grantees from the state 
of Georgia promised and assured divers members of 
the legislature, then sitting in general assembly, that 
if the said members would assent to, and vote for, the 
passing of the act, and if the said bill should pass, 
such members should have a share of, and be interest- 
ed in, all the lands purchased from the said state by 
virtue of such law. And that divers of the said mem- 
bers, to whom the said promises were made,. were 
unduly influenced thereby, and, under such influence, 
did vote for the passing of the said bill ; by reason 
whereof the said law was a nullity, Sec. and so the title 
of the state of Georgia did not pass to the said 
Peck, &c 

The plea to this count, after protesting that the pro- 
mises it alleges were not made, avers, that until after 
the purchase made from the original grantees by James 
Greenleaf, under whom the said Peck claims, neither 
the said James Greenleaf, nor the said Peck, nor any of 
the mesne vendors between the said Greenleaf and Peck, 
had any notice or knowledge that any such promises or 
assurances were made by the said original grantees, or 
either of them, to any of the members of the legislature 
of the state of Georgia. 

To this plea the plaintiff demurred generally, and the 
defendant joined in the demurrer. 
Vol, VI. ft 
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That corruption should find its way into the govern* 
menu of our infant republics, and contaminate the 
very source of legislation, or that impure motives 
should contribute to the passage of a lav, or the 
formation of a legislative contract, are circumstances 
most deeply to be deplored. How far a court of 
justice would, in any case, be competent, on proceed- 
ings instituted by the state itself, to vacate a contract 
thus formed, and to annul rights acquired, under that 
contract, by third persons having no notice of the im- 
proper means by which it was obtained, is a ques* 
tion which the court would approach with much cir« , 
cumspection. It may well be doubted how far the 
validity of a law depends upon the motives of its 
framers, and how far the particular inducements, ope* 
rating on members of the supreme sovereign power, 
of a state, to the formation of a contract by that power, 
are examinable in a court of justice* If the principle 
be conceded, that an act of the supreme sovereign 
power might be declared null by a court, in conse* 
quence of the means which procured it, still would 
there be much difficulty in saying to what extent those 
means must be applied to produce this effect. Must 
it be direct corruption, or would interest or undue 
influence of any kind be sufficient ? Must the vitia* 
ting cause operate on a majority, or on what number 
of the members ? Would the act be null, whatever might 
be the wish of the nation, or would its obligation or 
nullity depend upon the public sentiment ? 

At tftc. majority of the legislature be corrupted, it 
may well be doubted, whether it be within the province 
of the judiciary to control 4heir conduct, and, if less 
than a majority act from impure motives, the principle 
by which judicial interference, would be regulated, is 
not clearly discerned. 

Whatever difficulties this subject might present, 
when viewed under aspects of which it may be sus» 
/ceptible, this court can perceive none in the particular 
pleadings now under consideration. 

This is not a bill brought by the state of Georgia, to 
annul the contract, nor does it appear to the court, by 
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this count, that the state of Georgia is dissatisfied *«*»««* 
with the sale that has beett made. The case, as made P J ctl 
oat in the pleadings, is simply this. One individual 
who holds lands in the state of Georgia* under a deed 
covenanting that the title of Georgia was in the grant- 
or, brings an action of covenant upon this deed, and 
assigns, as a breach, that some of the members of the 
legislature were induced to vote in favour of the law* 
which constituted the contract, by being promised an 
interest in it, and that therefore the act is a mere 
nullity* 

This solemu question cannot be brought thus col* 
laterally and incidentally before the court. It would 
be indecent, in the extreme, upon a private contract, 
between two individuals, to enter into an inquiry 
respecting the corruption of the sovereign power of a 
state* If the title be plainly deduced' iromaiegisia* 
tiveact, which the legislature might constitutionally 
pass, if the act be clothed with all the requisite forms 
of a law, a court, sitting, as a court of law, cannot 
sustain a suit brought by one individual against another 
founded on the allegation that the act is a nullity, in 
consequence of the impure motives which influenced 
certain members of the legislature which passed the 
law* 

The circuit court, therefore, did right in overruling 
this demurrer. 

The 4th covenant in the deed is, that the title-to 
the premises has been, in no way, constitutionally or 
legally impaired by virtue of any subsequent act of 
a*v subsequent legislature oFtbe state of Georgia. 

The third COUnt r*rit** t\\t> nnrin* titans prgrf'iwl 

On certain members of the le g islature, as stated in th e 
second count, and then alleges that, in consequence of 
these practices, and of other causes, a subsequent legis- 
lature passed an act annulling and « rescinding the law 
under which the conveyance to the original grantees 
was made, declaring that conveyance void, and assert- 
ing the title of the state to the lands it contained* The. 
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count proceeds to recite at large, this rescinding act, 
and concludes with averring that, by reason of this 
act, the title of the said Peck in die premises was con* 
stitutionally and legally impaired, and rendered null 
and void* 

After protesting, as before, that no such promises 
were made as stated in this count, the defendant agaSi 
pleads that, himself and the first purchaser under the 
original grantees, and all Intermediate hol ders of the 
property, were purchaser withmitJK>tice; 

To this plea there is a d emurrer a nd joinder . 

The importance and the . difficulty o f the qu e stions , 
presented by these pleadings, arc deeply ielt-by the 
court. 

The lands in controversy vested absolutely in James 
Gunn and others, the original grantees, by the, convey- 
ance of the governor, made in pnraiiatir/ ^f ar* «"»* pf 
assembly to which the legisbturewasJuUyjccunpetent* 
Being thus in full possession cT the legal estate, 
they, for a valuable consideration, c^nv eyedport ions 
of the land to those who were willing to purchase, 
If the original transaction was infect ed wj th_fcaud, 
these purchasers did not participate in it ? _anjj L Jiad_no 
notice of it. They were innocent, JYet the legisla- 
ture of Georgia has involved them in the fatc ^ol thf>. 
first parties to the transaction, and, if the act be valid, 
has annihilated their rights also. 

The legislature of Georgia was a party to this trans- 
action; and for a party to pronounce its own deed in- 
valid, whatever cause may be assigned for its invalidity, 
must be. considered as. a mere act of power which must 
find its vindication in a train of reasoning not often 
heard in courts of justice. 

But the real party, it is said, are the people, and 
when their. agents are unfaithful, the acts of those 
agents cease to be obligatory. 

It is, however, to be recollected that the people can 
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act only by these agents, and that, while within the 
powers conferred on them, their acts must be consi- 
dered as the acts of the people* If the agents be cor- 
rupt, others may be chosen, and, if their contracts be 
examinable* the common sentiment, as well as com- 
mon usage of mankind, points out a mode by which 
this examination may be made, and their validity deter- 
mined. 

If the legislature of Georgia was not bound to sub- 
mit its pretensions to those tribunals which are esta- 
blished for the security of property, and to decide on 
human rights, if it might claim to itself the power of 
judging in its own case, .yet there are certain great, 
principles of justice, whose authority is universally 
acknowledged, that ought not to be entirely disregard- 
ed. 

If the legislature be its own judge in its own case f 
it would seem equitable that its decision should be re- 
gulated by those rules which would have regulated 
the decision of a judicial tribunal. The question 
was, in its nature, a question of tide, and the tribunal 
which decided it was either "acting in the charac- 
ter of a court of justice, and performing a duty usually 
assigned to a court, or it was exerting a mere &ct <0$ 
power in which it was controlled only by its own wiU* 

If a suit be brought to set aside a conveyance ob- 
tained by fraud, and the fraud be clearly proved, the 
conveyance will be set aside, as between the. parties; 
but die rights of third persons, who . are purchasers 
without notice, for a valuable consideration, cannot be 
disregarded* Tides, which, according to every legal 
test, are perfect, are acquired with that confidence 
which is inspired by the opinion that the purchaser is 
safe. If there be any concealed defect, arising from 
the conduct of those who had held the property long 
before he acquired it, of which he had no notice, that 
concealed defect cannot be set up against him, He 
has paid his money for a tide good at law, he is inno- 
cent, whatever may be the guilt of others, and equity 
will not subject him to the penalties attached to that 
guilt. All titles would be insecure, and the : inter* 
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Flstchsa course between man and man would be very serioua^ 
obstructed, if this principle be overturned. 

A court of chancery, therefore, had a bill been 
brought to set aside the conveyance made to James 
Guun and others, as being obtained by improper prac- 
tices with the legislature, whatever might have been 
its decision as respected the. original grantees, would 
have been bound, by its own rule*, and by the clearest 
principles of equity, to leave unmolested those who 
were purchasers, without notice, for a valuable consi- 
deration. 

If the legislature felt itself absolved from those rules 
of property which are common to all the citizens of 
the United States, and from those principles of equity 
which are acknowledged in all our courts, its act is 
to be supported by its power alone, and the same 
power may devest any other individual of his lands, il 
it shall be the will of the legislature so to exert it* 

It is not intended to speak with disrespect of the 
legislature of Georgia, or of its acts. Far frohi it. 
The question is a general question, and is treated as 
.one For although such powerful objections. to a 
legislative grant, as are alleged against this, may not 
again exist; yet the principle, on which alone thjsre- 
sctnding act is to be supported, may be applied* to 
every case to which it shall he the will of any legis- 
lature to apply it. The principle is this; that a 
legislature may, by its own act, devest the vested estate* 
of any man whatever, f6r reasons » which shall, by 
itself, be deemed sufficient. 

In this case the legislature may have had ample ' 
proof that the original grant was obtained hy practices 
which can never be too much re probated, J uifl w h; ^ 
would, have justified its abrogation so far as respect ed, 
those to whom crime was imputable.. But the grant, 
when issued, conveyed an estate in fee-simple to the 
grantee, clothed with all the solemnities which law 
can bestow. 1 his estate was transferrable ; and those 
who purchased pa/ts of it were not stained by that 
4 
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guilt which infected the original transaction. Their 
case is not distinguishable . from the ordinary case of 
purchasers of a legal estate without knowledge of any 
secret fraud which might have led to the emanation of 
the original grant.' According to the' well known, 
course of equity, their rights could npt be affected by 
such fraud. Their situation waa^he same, their tide 
was the same, with that of every other' member of the 
community who holds land by regular conveyances 
from the original patentee. 

Is the power of the legislature competent to the 
annihilation of such tide, and to a resumption of the 
property thus held ? 

The principle asserted is, that' one legislature, is 
competent to repeal any act which a former legislature 
was competent to pass ; and tliat one legislature cannot 
abridge the powers of a succeeding legislature. 

The correctness of this principle, so far as respects 
general legislation, can never be* controverted. But* 
if an act be done under a law, a succeeding legislature 
cannot undo it. The past cannot be recalled by the 
most absolute power. Conveyances have been made, 
those conveyances have vested legal estate ^ and, if 
those estates may be seized by the sovereig^authorjty. 
Still, that they originally -vrtstrd ii a fart, and cannot 
cease to be a fact. 

When, then, a law is in its nature a contract, when 
absolute rights have vested under that contract, a re- 
peal of the law cannot devest those rights ; and the, 
act of annulling them, if legitimate, is rendered so by 
a power applicable to the case of every indhdduai-Jn 
the community. 

It may well be doubted whether die nature of so* 
cicty and of government does not prescribe some limits 
to the legislative power ; and, if any be prescribed, 
where are they to be found, if the property of an indi- 
vidual, fairly and honesdy acquired, may be seized 
without compensation. 
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To the legislature all legislative power is grunted 4 
but the question, whether tlicr act of transferring the 
property of an individual to the. public, be in the na- 
ture of the legislative power, is well worthy of serious 
reflection. 

It is the peculiar province of the legislature to pre- 
scribe general rules for the government of society; the 
application of those rules to individuals in society 
would seem to be the duty of other departments. 
How far the power of 'giving the law may involve 
every other power, in cases where the constitution is 
silent, never has been, and perhaps never can be, 
definitely stated. 

The. validity of this rescinding act, then, might 
well be doubted, were Georgia a single sovereign pow- 
er* Bui Georgia cannot be viewed as a single, un- 
connected, sovereign power, on whose legislature no 
other restrictions are imposed than may be found in its 
own constitution. She is a part of a large empire; 
she is 9 member of the American union; and that 
union has a constitution the supremacy of which all 
acknowledge, and which imposes limits to the legisla- 
tures of the several states, which none claim a right 
to pass. /The constitution of the United States de- 
clares that no state shall pass any bill of attainder, ex 
post facto law, or law impairing the obligation of con- 
tracts. 

Does the case now under consideration come within 
this prohibitory section of the constitution ? 

In considering this very interesting question, we 

1 immediately ask ourselves what is a contract? Is_a 
grant a contract? 

A contract is a compact between two or more par- 
ties, and is either executory or executed. An execu- 
tory contract is one in which a party binds himself to 
do, or not to do, a particular thing; such was the law 
under which the conveyance was made by the gover- 
nor. A contract executed is one in which the object 
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of contract, is performed ; and this, says Blackstono, 
differs in nothing from a grant. The contract between 
Georgia and the purchasers was executed by the grant. 
A contract executed, as well as one which is execu- 
tory, contains obligations binding on the parties* A 
grant, in its own nature, amounts to an extinguishment 
of the right of the grantor, and implies a contract not 
to reassert that right. A party is, therefore, always 
estopped by his own grant. 

Since, then, in fact, a grant is a contract executed % 
the obligation of which still continues, and since the 
constitution uses the general term contract, without 
distinguishing between those which are executory and 
those which are executed, it *""««• fy f fW ?tnirri to. m >m - 
prehend the la rtfr a n wHI an th* f "rmfT . A law annull- 
ing conveyances between individuals, and declaring 
that the grantors should stand seised of their former 
estates, notwithstanding those grants, would lie as re* 
pugnant to the constitution as a law discharging the ven- 
dors of property from the obligation of executing their 
contracts by conveyances. It would be strange if a 
contract to convey was secured by the constitution, 
while an absolute conveyance remained unprotected. 

If, under a fair construction the constitution, 
grants are comprehended under the term contracts, is 
a grant from the state excluded from the operation of 
the provision ? Is the clause to be considered as In- 
hibiting the state from impairing the obligation of con- 
tracts between two individuals, but as excluding from 
that inhibition contracts made with itself? 

The words themselves contain no such distinction. 
They are general, and are applicable to contracts of 
every description. If contracts made with the state 
are to be exempted from their operation, the except 
tion must arise from the character of the contracting 
party, not from the words which are employed. 

Whatever respect might have been felt for the 
state sovereignties, it is not to be disguised that the 
trainers of the constitution viewed, with some uppre- 

Vol. VI. s 
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hension, the violet* acts which might grow out of 
the feelings of the moment; and thjit the people of 
the United States, in adopting that instrument; have 
manifested a determination to shield themselves and 
their property from the effects of those sudden and 
strong passions to which nien are exposed. The re- 
strictions on the legislative power of the states are ob- 
viously founded in this sentiment j and the constitution 
of the United States contains what may be deemed a 
bill of rights for the people of each state. 

No state shall pass any bill of attainder, ex post facto 
law, or law impairing the obligation of contracts. 

A bill of attainder may affect the life of an indivi- 
dual, or may confiscate his property, or may do both. 

In this form the power of tjhe legislature over the 
lives and fortunes of individuals is expressly restrain* 
ed. What motive, then, for implying, in words which 
import a general prohibition to impair the obligation of 
contracts, an exception in favour of the right, to impair 
the obligation of those contracts into which the state 
may enter? 

The state legislatures can pass no ex post facto l&w. 
An ex post facto law is one which renders an act pu* 
nishable in a manner in which it was not punishable 
when it was committed. Such a law may inflict pe* 
nalties on the person, or may inflict pecuniary penalties 
which swell the public treasury. The* legislature is 
then prohibited from passing a law by which a man's 
estate, or any part of it, shall be seized for a crime 
which was not declared, by some previous law, to ren- 
der him liable to that punishment. Why, then, should 
violence be done to the natural meaning o£ words for 
the purpose of leaving to the legislature the power of 
seizing, for public use, the estate of an individual in 
the form of a law annulling the title by which he holds 
that estate ? The court can perceive no sufficient 
grounds for making this distinction. This rescinding 
act would have the effect of an. ex post facto law. It 
forfeits the estate of Fletcher for a crime not commit* 
ted by himself, but by those from whom he purchased. 
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This cannot be effected in the form of an ex post facto Fletcher 
law, or bill of attainder ; why, then, is it allowable in p v * 
the form of a law annulling the original grant? s^^^j 

The argument in favour of presuming an intention 
to except a case, not excepted by the words of the con- 
stitution, is susceptible, of some illustration from a prin- 
ciple originally ingrafted in that instrument, though no 
longer a part of it. The constitution, as passed, gave 
the courts of the United States jurisdiction in suits 
brought against individual states. A state, then, which 
violated its own contract was suable in the courts of the 
United States for that violation. Would it have been 
a defence in such a suit to say th&t the state had passed 
a law absolving itself from the contract ? It is scarcely 
to be conceived that such a defence could be set up* 
And yet, if a state is neither restrained by the general 
principles of our political institutions, nor by the words, 
of the constitution, from impairing the obligationof its I 
own contracts, such a defence would be a~valid one. \ 
This feature is no longer found in the constitution; but 
it aids in the construction of those clauses with which 
it was originally associated. 

It is, then, the unanimous opinion of the court, that, 
in this case, the estate having passed into the hands of 
a purchaser for a valuable consideration, without notice, 
the state of Georgia was restrained, either by general 
principles which are common to our free institutions, 
or by the particular provisions of the constitution of 
the United States, from passing a law whereby the 
estate of the plaintiff in the premises so purchased could 
be constitutionally and legally impaired and rendered 
null and void. 

In overruling the demurrer to the 3d plea, there- 
fore, there is no error. 

The first covenant in the deed is, that the state of 
Georgia, at the time of the act of the legislature thereof, 
entitled as aforesaid, was legally seised in fee of the 
soil thereof subject only to the extinguishment of pan 
of the Indian title thereon. 
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FrzTcucR The 4tfceount aligns, as a brcachW this coVenatu, 
Fbck. t * Ukt ** right to the soil was in the United States, 
and not in Georgia. 

1*0 this count the defendant pleads, that the state of 
Georgia was seised ; and tenders an issue on the fact 
in which the plaintiff joins. On this issue a special 
verdict is found* 

The jury find the grant of Carolina by Charles se- 
cond to the Earl of Clarendon and others, comprehend-* 
ing the whole country from 36 deg. 30 min. north hit. 
to 29 deg. north lat., and from the Atlantic to the South 
Sea. 

They find that the northern part of this territory was 
afterwards erected into a separate colony, and that the 
most northern part of the 35 deg. of north lat. was. the 
boundary line between North and South Carolina. 

That seven of the eight proprietors of the Carolinas 
surrendered to George 3d in the year 1729, who ap- 
pointed a Governor of South Carolina. 

That, in 1732, George the 2d granted, to the Lord 
Viscount Percival and others, seven eighths of the terri- 
tory between the Savannah and the Alatamaha, and ex- 
tending west to the South Sea, and that the remaining 
eighth part, which was still the property of the heir of 
Lord Carteret, one of the original grantees of Carolina, 
was afterwards conveyed to them. This territory was 
constituted a colony and called Georgia. 

That the Governor of South Carolina continued to 
exercise jurisdiction south of Georgia. 

That, in 1752, the grantees surrendered to the crown. 

That, in 1754, a governor was appointed by the 
crown, with a commission describing the boundaries of 
die colony. 

rhat a treaty of peace was concluded between Great 
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Britaitr and Spain, in 1763, in which the latter ceded Flbtckse 
to the former Florida, with Fort St. Augqstin and the p v - 
bay of Pensacpla. 

That, in October, 1763, the King of Great Britain 
issued a proclamation, creating four new colonies, Que- 
bec, East Florida, West Florida, and Grenada ; and 
prescribing the bounds of each, and farther declaring 
that all the lands between the Alatamaha, and St* Mary's 
should be annexed to Georgia. The same proclama- 
tion contained a clause reserving, under the dominion 
and protection of the crown, for the use of the Indians, 
all the lands on the western waters, and forbidding a 
settlemcpt on them, or a purchase of them from the- in* 
dians. The lands conveyed to the plaintiff lie on the 
western watcre. 

That, in November, 176$, a commission was issued 
to the Governor of Georgia, in which the boundaries 
of that province are described, as extending westward 
to the Mississippi. A commission, describing bounda- 
ries of the same extent, was afterwards granted in 1764. 

That a war broke out between Great Britain and 
her colonies, which terminated in a treaty of peace 
acknowledging them as sovereign and independent 
states. 

That in April, 1787, a convention was entered into 
between the states of South Carolina and Georgia set- 
tling the boundary line between them. 

The jury afterwards describe the situation of the 
lands mentioned in the plaintiff's declaration, in such 
manner that their lying within the limits of Georgia, as 
denned in the proclamation of '1763, in the treaty of 
peace, and in the convention between that ante and 
South Carolina, has not been questioned. 

The counsel for the plaintiff rest their argument on 
a single proposition. They contend that the rcserva* 
tion for the use of the Indians, contaitied in the pro« 
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Fletcher clamation of 1763, excepts the lands on the western 
v< waters from the colonies within whose bounds they 

would otherwise have been, and that they were acquired 
by the revolutionary war. All acquisitions during the 
war, it is contended, were made by the joint arms, for 
the joint benefit of the United States, and not for the 
benefit of any particular state. 

The court does not understand the proclamation as 
it is understood by the counsel for the plaintiff. The 
reservation for the use of the Indians appears to be a 
temporary arrangement suspending, for a time, the set- 
tlement of the country reserved, and the powers of 
the royal governor within the territory reserved, but 
is not conceived to amount to an alteration of the 
boundaries of the colony. If the language of the pro* 
clamation be, in itself, doubtful, the commissions sub- 
sequent thereto, which were given to the governors of 
Georgia, entirely remove die doubt* 

The question, whether the vacant lands within the 
United States became a joint property, or belonged to 
the separate states, was a momentous question which, 
at one time, threatened to shake the American confe- 
deracy to its foundation. This important and danger- 
ous contest has been compromised, and the compromise 
is not now to be disturbed. 

It is the opinion of the court, that the particular 
land stated in the declaration appears, from this spe- 
cial verdict, to lie within the state of Georgia, and 
that the state of Georgia had power to grant it. 

Some difficulty was produced by the language of the 
covenant, and of the pleadings. It was doubted whe- 
ther a state can be seised in fee of lands, subject to 
the Indian title, and whether a decision that they were 
seised in fee, might not be construed to amount to a 
decision that their grantee might maintain an ejectment 
for them, notwithstanding that tide. 

1 he majority of the court is of opinion that the 
nature of the Indian title, which is certainly to be re- 
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spectcd by all courts, until it be legitimately extin- F«Ye«« 
gushed, is not such as to be absolutely repugnant to p ^ 
seisin in fee on the part of the state. 

Judgment affirmed with costs. 

JomcsON, J. In this case I entertain, on two points, 
an opinion different from that which has been delivered 
by the court. 

I do not hesitate to declare that a state does not pos- 
sess the power of revoking its own grants. But I do 
it on a general principle, on the reason and nature of 
things i a principle which will impose laws even on 
the deity. 

A contrary opinion can only be maintained upon tne 
ground that no existing legislature can abridge the 
powers of those which will succeed it. To a certain 
extent this is certainly correct; but the distinction lies 
between power and interest, the right of jurisdiction 
and the right of soil. 

The right of jurisdiction is essentially connected to, 
or rather identified with, the national sovereignty. To 
part with it is to commii a speeies of political suicide* 
In fact, a power to produce its own annihilation is an 
absurdity in terms. It is a power as utterly inconv 
municable to a political as to a natural person. But it 
is not so with the interests or property of a nation. 
Its possessions nationally are in nowise necessary 'to 
its poll ical existence; they are entirely accidental, and 
may be parted with in every respect similarly to those 
of the individuals who compose the community. 
When the legislature have pnCe conveyed their inte-- 
rest or property in any subject to the individual, they 
have lost all control over it; have nothing to act upon; 
it has passed fro ni them; is. vested in the individual; 
becomes intimately blended with his existence, as es- 
sentialtv so as the blood that circulates through his sys- 
tem. The government may indeed demand of him 
the one or the other^ not because they are not his, but 
because whatever is his* is his country's. 
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Fi*sT<feex As to the idea, that the grants of a legislature may 
Pmk -** vo ^ ^ cause tne legislature are corrupt; it appears 
to me to he subject to insuperable -difficulties* The 
acts of the supreme power of a country must be con- 
sidered pure for the same reason that all sovereign acts 
must be considered just; because there is^no power 
that can declare them otherwise. The aijsurdity in 
this case would have been strikingly perceived, could 
the party who parsed the act of cession have got again 
into power, and declared themselves pure, and the in- 
termediate legislature corrupt* 

The security of a people against the misconduct of 
their rulers, must lie in the frequent recurrence to first 
principles, and the imposition of adequate constitu* 
tional restrictions. Nor would it be difficult, with the 
same view, lor laws to be framed which would bring 
the conduct of individuals under the review of ade- 
quate tribunals, and make them suffer under the con- 
sequences of their own immoral conduct. 

I have thrown out these ideas that 1 may have it 
distinctly understood that my opinion on this point is 
not founded on the provision in the constitution of the 
United States, relative to laws impairing the obligation 
of contracts* It is much to be regretted that words of 
less equivocal signification, bad not been adopted in 
that article of the constitution. There is reason to 
believe, from the letters of Fublius, which are well* 
known to be ^ntided to the highest respect, that the 
object of the convention was to afford a general pro- 
tection to individual rights against the acts of the state 
legislatures. Whether the words, " acts impairing 
the obligation of contracts," can be construed to have 
the same force as must have been given to the words 
44 obligation and effect of contracts," is the difficult}' in 
my mind. 

There can be no solid objection to adopting the 
technical definition of the word " contract,'' given by 
Blackstone. The etymology, the classical signification, 
and the civil law idea of the word, will all support it. 
But the difficulty arises on the word "obligation," 
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which certainly imports an existing moral or physical 
necessity. Now a grant or conveyance by no means 
necessarily implies the continuance of an obligation 
beyond the moment of executing it. It is most ge- 
nerally but die consummation of a contract, is functus 
officio, die moment it is executed, and continues after- 
wards to be nothing more than the evidence that a cer> 
tain act was done. 

I enter with great hesitation upon this question, be* 
cause it involves a subject of the greatest delicacy and 
much difficulty. The states and the United States 
are continually legislating on the subject of contracts, 
prescribing the mode of authentication, the time within 
which suits shall be prosecuted for them, in many cases 
affecting existing contracts by the laws which they 
pass, and declaring diem to cease or lose their effect for 
want of compliance, in the parties, with such statutory 
provisions* AH these acts appear to be within the 
L most correct limits of legislative powers, and most be* 
aeficially exercised, and certainly could not have been 
intended to be affected by this constitutional provision; 
yet where to draw the line, or how to define or limit 
the words, u obligation of contracts," will be found a 
subject of extreme difficulty. 

To give it the general effect of a restriction of the 
state powers in favour of private rights, is certainly go- 
ing very far beyond the obvious and necessary import 
of the words, and would operate to restrict the states 
in the exercise of that right which every community 
must exercise, of possessing itself of the property of 
the individual, when necessary for public uses ; a right 
which a magnanimous and just government will never 
exercise without amply indemnifying the individual, 
and which perhaps amounts to nothing more than a 
power to oblige him to sell and convey, when the pfcbtic 
necessities require it. 

The other point on which I dissent from the opinion 
of the court, is relative to the judgment which ought to 
be given on the first -count;. Upon that count we are 

vw. vi. T 
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FLflTcusx called upon substantially to decide, "that the state of 
Pj ^ K Georgia, at the time of passing the act of cession, 
was legally seised in fee of ihe soil, (then ceded*) 
subject only to the extinguishment of part of the Ink 
dian title." That is, that the state ot Georgia was sei- 
sed of an estate in fee-simple in the lands in question, 
subject to another estate, we know not what, nor whe- 
ther it may not swallow up the whole estate decided to 
exist in Georgia. It would seem that the mere 
vagueness and uncertainty of this covenant would be 
a sufficient objection to deciding in favour of it, but to 
roc it appears that the tacts in the case are sufficient to 
support the opinion that the state of Georgia had not 
a fee-simple in the land in question. 

This is a question of much delicacy, and more fit- 
ted for a diplomatic or legislative than ajudidal inquiry. 
But I am called upon to make a decision, and 1 must 
make it upon technical principles. 

The question is, whether it can be correctly predica- 
ted of the interest or estate which the state of Georgia 
had in these lands, " that the state was seised thereof, 
in fee»8>mple.'~ 



. » 



To me it appears that the interest of Georgia in 
that land amounted to nothing, more than a mere pos- 
sibility, and that her conveyance thereof could operate 
legally only as a covenant to convey ot* to stand seised 
to a use. 

The correctness of this opinion will depend upon a 
just view of the state of the Indian nations. This 
will be found to be very various. Some have totally 
extinguished their national fire, and submitted them- 
selves to the laws of the states: others haye, by treaty, 
acknowledged that they hold their national existence at 
the will of the state within which they reside: others 
retain a limited sovereignty, and the absolute pro- 
prietorship of their soil.' The latter is the case 
of the tribes to the west of Georgia. We legis- 
late upon the conduct of strangers or citizens within 
their limits, but innumerable treaties formed with them 
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acknowledge them to be an independent people, and the 
uniform practice of acknowledging their right of soil, 
by purchasing from them, and restraining all persons 
from encroaching upon their territory, makes it unne- 
cessary to insist upon their right of soil. Can, then, 
one nation be said to be seised of a fee-simple in lands, 
the right of soil of which is in another nation I It is 
awkward to apply the technical idea of a fee-simple to 
the interests of a nation, but I must consider an abso- 
lute right of soil as an estate to them and their heirs.. 
A lee-simple estate may be held in reversion, but our 
la* will not admit the idea of its being limited after a 
fee-simple, in fact, if the Indian nations be the abso- 
lute proprietors of their soil, no other patfon can be 
said to have the same interest in it. What, then, prac- 
tically, is rhe inttrest of the states in the soil of the 
Indians within their boundaries ? Unaffected by par- 
ticular treaties, it is nothing more than what was assu- 
med at the first settlement of the country, to wit, a 
right of conquest or of purchase, exclusively of all 
competitors within certain defined limits. All the re- 
strictions upon the right of soil in the Indians, amount 
only to an exclusion of all competitors from their 
markets; and the limitation upon their sovereignty 
amounts to the right of governing every person within 
their limits except themselves. If the interest in Geor- 
gia was nothing more than a pre-emptive right* how 
could that be called a fee-simple, which was nothing 
more than a power to acquire a fee-simple by pur- 
chase, when the proprietots should be pleased to sell? 
An<J if this ever was any thing more than a mere pos- 
sibility, it certainly was reduced to that state when the 
state of Georgia ceded, to the United States, by the 
constitution, both the power of pre-emption and of 
conquest, retaining for itself only a resulting right de- 
pendent on a purchase or conquest to be made by the 
United State*. 

I have been very unwilling to proceed to the deci- 
sion of this cause at aU. It appears to me to bear 
strong evidence, upon the face of it, of being a mere 
feigned case. It is our duty to decide on the rights, 
but not on the speculations of parties. My confi- 
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deuce, however, in die respectable gentlemen who ha vo 
been engaged for the parties, has induoejl we to aban- 
don my scruples, in the belief that they would never 
consent to imftose a mere feigned ease upon this 
court. 



MASSIE v. WATTS. 



The practice THIS was an appeal from the decree of the circuit 

to JSTSS court of the United ? tatC8 » for the district of Ken- 
to ascertain tucky, in a suit in equity brought by Watts, a citizen 
ehance* Ctr eau" °* V* r g l ™ a i a g a * nst Massie, a citizen of Kentucky i 
Ma^s^correct to compel die latter to convey to the former 1,000 
a »uit m acrcg f l aD d i n the state of Ohio, the defendant having 
one° wi?o has obtained the legal title with notice of the plaintiff's 
the prior equitable title. 

equity against 
him who has 

the eidett pa- The bill stated that the defendant Massie (the ap- 
SU* t£ Pefcnt) had contracted wiAacertam^^^O^, 
and if it be to locate and survey for him a military warrant for 
Sol? 1 *©? title ^'P 00 acres m h,s name * (which the plaintiff afterwards 
must be tri- purchased for a valuable consideration,) and to receive 
ed in the dis- f or n ; s ^jrvices i n locating and surveying the same, 
toe fend ties?" the sum of 50L which the plaintiff paid him* That the 
But if it be defendant located the said warrant with the proper 
tr^nwtnut, surveyor, and being himself a surveyor, he fraud ulendy 
or /mud, it is made a survey purporting to be a survey of part of 
the fflsufot" tne entry, but variant from the same, and contrary to 
where the de- law, whereby the survey was entirely removed from 

& D found. m * y * e * an< ' €ntere d WItn tne surveyor, for the fraudulent 

* If, by any purpose of giving way to a claim of the defendant's 
^caon^an wn * cn ne surveyed on the land entered for the plaintiff, 
entry, it can be whereby the plaintiff lost the land, and the defendant 
supported, the obtained the legal title. That the land adjoins the town of 
port Z " Up " CLillicothe, and is worth fifteen dollars an acre. The bill 

* When « prays that the defendant mav be compelled to convey the 
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hud to the plaintiff, or if that is pot in his power, that 
he make compensation in damages* 

The defendant, by his answer, denied that he con- given quantity 

tracted with the plaintiff 'to locate and survey the war- JJ^ D ^? £ ^ 

rant in the name of Oneal, but admits that, in 1787, he given fate, it 

was requested by W. EUzey, to locate the warrant e ^ l ^ i iQC i ad - 

for Oneal; that Ellaey informed him he was notauthori- ii nc V forming 

zed to make any special contract with the defendant for « square, aa 

hia services, but he had no doubt, if he did the busi- L? un "-"K 

ness, he would receive the customary compensation, form be re- 

which was 12/. 10*. per 1,Q00 acres, or one third of ^ mto *• 

the land- If the calls 

of an entry do 

He admits that he made the entry, and that the plain* cribe^ land* 
tiff has paid him the 50/. But he denies that he made J^^^" 1 * 11 
the survey improperly, or with a fraudulent intention* aMefte^eoort 
He says that in the year 1793, as a deputy-surveyor, l ? complete 
he surveyed the land on the Scioto, on which the claim &' ^g2& 
of Oneal depended ; but not wishing to take upon of certain 
himself the construction of OneaPs entry, he merely SaF^riS 
meandered the river, and referred the question to the H. 
principal surveyor, by whose directions he made the ht J£ a loc *t«on 
survey for Oneal in 1796, and without any instructions materialmen?!? 
from Oneal or any agent for him. That when the entry « uffi < j «nt to 
was made, the country had been but recently explored, todescribJ the 
and none of the locators knew by survey the meanders '«}<i, other 
of the Scioto. He does not admit that the entry has £"', !^d ''in- 
been surveyed contrary to location, but he surveyed it as compatible 
he would have surveyed it for himself. ^tSSofX 

«nlry, may be 

He admits he made an entry for himself, and intended s ^ ed * 
to appropriate the vacant land, but it was not by any g^p ^^ £ 
procurement of his, that his patent was prior to Oneal's. to be preserr- 
That the plaintiff did not become wholly* interested in e VaS^i 
the claim until Jong after the survey was made* locate land for 

himself which 

After the defendant's answer came, in, the plaintiff locate for h£ 
amended his bill by making Apderson (the principal j,"™'?* 1 ;,. ke 
surveyor) a defendant, and charged that if the survey trurtee^forhh 
for Oneal was made by the directions of Anderson, principal. 
as alleged by the defendant Massie, it was with a 
fraudulent design on the part of Anderson td appro- 
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priate to himself the land described in OneaPs entry, 
and that if he had no design, he was still responsible 
for the consequences of the ill*<*ai survey. 

Anderson by his answer denies all fraud, and most 
positively denies that he gave Massie any instructions to 
make the survey, as falsely seated in the bill. 1 hat the 
survey was made of 530 acres, in part of the entry, 
which survey was returned to his (Anderson'*) office, 
and which he did not record for about the term of 
one year from the time he received it, doubting whether 
the survey had been properly made ; but after a critical 
examination of the subject he concluded that it was 
not improperly ipade and recorded it. 

The plaintiff amended his bill again by charging 
that the defendant Massie was the owner of Powell's 
entry, and had surveyed and obtained a grant therefor, 
and calling upon him to answer when he became the 
purchaser of Powell's right* 

To this Massie answered, that, after surveying 
Oneal's entry in the spring 1797, he purchased Robert 
Powell's survey, before which time hr had no interest 
in. the land, and has sold the whole of it f but made a 
conveyance of only a part. 

There had been certain facts found in the cause 

by a jury according to a practice heretofore adopted 

in chancery suits in the courts of Kentucky, but the 

court ordered " that the facts found by the jury should 

be set aside." 

The following opinion of Judge Innts (Judge 
Todd being absent) states the facts of. the case so 
fully that nothing need be added in stating the case. 

M The complainant having acquired the equitable 
right to certain lands conferred on Ferdinand Oneal 
by the state of Virginia, as a bounty for* military 
services performed by him as an officer during the 
revolutionary war, has instituted this suit with a double 
aspect, first, to recover one thousand acres of land, 
5 
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which had been entered for Oneal on the Scioto river, 
upon a suggestiqn dial the defendant Massie, who waa 
the locator, had wrongfully deprived him of the land, 
by surveying Robert Powell's entry so as to cover 
part oiOneal's land, and, by a subsequent entry and 
survey of his own, bath taken the balance. Secondly^ 
if the complainant shall establish his right to the land 
in contest, and cannot obtain a, conveyance therefor, 
that the decree may be for the value thereof, in mo- 
ney. It appears from the pleadings in the cause that 
the defendant Massie has purchased Powell's land, 
and that he has appropriated, by entr> and survey, 
the adjoining land. 1 he three following entries were 
made upon the Scioto river adjoining each other* 
« No. 480; 1787* August 13, Major Thomas Massie 
enters 1,400 acres of land beginning at the junction of 
Paint creek with the Scioto, running up the Scioto 
520 poles when reduced to a straight line, thence off 
at right angles from the general course of the river 
so far that a line parallel thereto will include the quan- 
tity." 

44 No* 503. Captain Robert Powell enters one thou- 
sand acres of land beginning at the upper corner, on the 
Scioto, of Major Thomas Massie's entry. No. 480. 
running up the river 520 pole* when reduced to a 
straight line, thence from the beginning, with Massie's 
line so far that a line parallel to the general course of 
the river shall include the quantity." 

" No. 509. Captain Ferdinand Oneal enters one 
thousand acres beginning at the upper corner on the 
Scioto of Robert Powell's entry. No. 503. running up 
the river 520 poles when reduced to a straight line, and 
from the beginning with Powell's line so far that a line 
parallel with the general course of the river shall include 
the quantity." Surveys have been made upon the 
entries of Thomas Massie and Robert Powell, so as 
to cover almost the whole base of 1,560 poles, the 
space which was allotted for the three claims on the 
river, and 530 acres of land have been surveyed for 
Oneal, by the defendant Massie in part of his entry, 
which it is impossible upon any construction he can 





152 SUPREME COURT U. S. 

bold* To form a correct opinion in this case die 
several entries of Massie, Powell and .Oneal must 
be brought into one vien^ and, as far as it is possible, 
consistent with the entries, to ascertain the object and 
intention of the locator. It ii evident, from the man* 
ner in which these entries are worded, that the loca- 
tor had no doubt in his mind, at the time the entries 
were made, of having given that space which wquU 
enable him to secure, by legal surveys, the quantity of 
land located for each person. It becomes, then, the 
duty of the court to consider the case with a reference 
to this object* No difficulty arises aa to the manner 
in which the entry of Thomas Massie ought to be sur- 
veyed, the calls of his entry being express and positive. 
His entry ought to have been surveyed in the following 
manner ; to begin, as he has done, at the junction of 
Paint creek, and the Scioto, and then to runup the 
river so far as will ascertain the termination of the 520 
poles called for on the river, when reduced to a strai^ 
line. This will reduce his base to a point below the 
first flooded land represented in the connected plat, 
a 30ve the mouth of Paint creek, thence he is to run 
cut at nght angles with the general course of the river. 
The unexpected bends in the Scioto river have induced 
such a construction to he placed on the entries of 
Powell and Oneal, by the defendant Massie thai, in 
executing the surveys of Thomas Massie and Powell, 
he considered Oneal as being excluded from obtaining 
any part of the land upon the base of 1,560 poles, the 
apace allotted for three entries* 

The contest in this case, in consequence of the 
manner which has been pursued in making Massie'a 
and Powell's surveys, rests principally upon the con- 
struction which is to be given to Powell's and Oneal't 
entries ; and, as the latter is dependent on the former, 
equity requires that, ff it be possible to secure to each 
his portion of land agreeably to their entries, it ought 
to-be so decided, provided it can be done consistently 
with the spirit of the entries, and the real intention of 
the locator. 

From an attentive consideration of the entries, the 
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object of the locator was evidently to give to each of 
the proprietors of the warrants an equal base on the 
liver, and make it the ruling principle in shaping the 
surveys. It only remains, then, to be considered whe- 
ther the words in the entries will bear such, a construc- 
tion as to effectuate the object, and secure the lands to 
Powell and Oneal, which the locator intended at the 
time he made. the entries. 

Powell's first call is to run up the river Scioto ; and 
the description given of the land contemplated to be 
covered by the entry, is that portion which shall He' 
within a litoe parallel to the general course of the river* 
From a view of the Scioto river, as laid down in the 
connected plat, and the shape which Thomas Massie's 
land will assume when run out agreeably to his entry, 
it becomes necessary, ip order to give Powell the land 
parallel to the general course of the river, to lay it off 
by commencing the survey on the river at the extremity 
or the 520 poles above Massie, and thence to run out 
at right angles to. the general course of the river, so 
far that a parallel line to the river, extending to Mas* 
ste's bark line, and binding on Massie's lines, will in- 
trude his one thousand acres. Reverse this mode of 
surveying Powell's entry, and begin at Massie's upper 
corner on the river and run out witlf Massie's line, it 
-will make Massie's line the governing principle of the 
survey, and not the river, which construction will be 
contrary to the true meaning expressed in the entry, 
the intention of the locator, and plate the survey on the 
land of Oneal, whose interest, as a subsequent locator, 
is equally entitled to protection with that of the prior. 

The rtfle adopted in construing this entry must jus- 
tify the manner of executing a survey agreeably thereto 
by running five lines instead" of four to circumscribe 
the land. This proceeds from an accidental circum- 
stance occasioned by the great bend immediately above 
the mouth of Paint creek, which renders iff necessary to 
comply with the governing principle in the entry fur 
the land to be "parallel to the general course of the 
river." By thus executing Powell's survey, a portion 
of land will remain on the river, and parallel thereto 

Vol. VL U 
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sufficient to satisfy Oneal, the calls of whose entry are 
similar to Powell's calling for him as he does for 

Massie. 

Oneal's survey ought, therefore, to have,been execu- 
ted in* the same manner as it is now decided. Powell's 
ought to have been made by beginning at the termina- 
tion of 520 poles on the river, and thence to run off at 
right angles from that point* 

•Having decided the manner in which the entries of 
Massie, Powell, and Oneal .ought to have been sur- 
veyed, it remains yet to say what is the situation of the 
survey for 530 acres of land made for Oneal, and 
placed on the record book of the surveyor. To make 
this act obligatory on the party it was necessary that 
all the acts done should have been performed or appro- 
ved by Oneal himself, or some one of his assignees, or 
by some agent authorized for that purpose. There is . 
no evidence in the cause to this effect : the placing the 
survey on' the surveyor's book is therefore an unau- 
thorized and void act- 
In the case of Wilson and Mason, in the late district 
court, the court decided that a survey once recorded 
was not afterwards in the power or control of the party* 
1 his opinion was predicated on two facts found in that 
cause, that William Mason was the agent of the de- 
fendant, and approved of what had been done by regis- 
tering the. surveys of Mason although cautioned of hit 
danger. 

Upon this view of the case, the court is of opinion 
that the complainant recover of the defendant one 
thousand acres of land, to be laid off agreeably to the 
mode pointed out as the proper manner for surveying 
Oneal's entry. 

That upon the defendant Massie't conveying thfe 
said one thousand acres of land to the complainant, he, 
the complainant, shall assign to the said defendant ad 
his right in ancf to one thousand acres of the warrant 
issued to the said Oneal. 



FEBRUARY, 1810. 155 

So fat as this quit relates to the defendant. Anderson, 
it is decreed and ordered that the hill be dismissed as 
to him with costs, the cobrt being of opinion he was 
improperly made a party. . It is therefore considered 
by the court, that the defendant Anderson recover of 
the complainant his costs by him in this behalf expend** 
ed. 

And afterwards, at the same term, the following order 
was made herein. The court in pursuance of the opi- 
nion and decree delivered in this cause on the eighth 
day of this month (December) doth order, that the 
surveyor of Kjoss county do go on the land in contro- 
versy and lay off the same as follows : Thomas Mas* 
sie's entry by beginning at the mouth of Paint creek, 
thence up the Scioto so far as will amount to 520. poles 
when reduced to a straight line, and from each end of 
this base at right .angles from the general course so far 
that a line parallel with that general course will produce 
the quantity of fourteen hundred acres. Robert Pow- 
ell's entry by beginning at the upper corner of Thomas 
Massie's entry, that is, 520 poles from the mouth of 
Paint creek, thence up the river so far as will amount 
to 520 poles when reduced to a straight line, and from 
the end of this base line, a line is to be run at right 
angles to the general course of that portion of the 
river which is- occupied by the blue line and from the 
beginning with the lines of Thomas Massie, that is, his 
second and third lines, so far that a line parallel to the 
general course of this base line will produce the quan- 
tity of one thousand acres. Ferdinand Ontal's entry 
by beginning at the upper corner of Robert* Powell's 
entry- when laid off as aforesaid, thence up the Scioto 
so far as will amount to 520 poles when reduced to a 
straight line, and from the end of this base line a line 
is to be run at right angles froYn the general course of 
that portion of the river which is occupied by the base 
line, and from the beginning with the second and third 
lines of Powell so for that a line parallel td the general 
course of the base line will produce the quantity of one 
thousand acres. 

And the* court doth further order, that the said sur- 
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veyor do make and bound the said survey of OneaT 
when laid off as aforesaid, and make report of the 
metes and bounds and his proceedings herein to the 



At May term, 1808, the surveyor having made his 
report, a final decree was entered in conformity with 
the principles laid down in the interlocutory order, 
from which the. defendant appealed. 

Pope* for the plaintiff in error, contended that the 
circuit court in Kentucky, had no jurisdiction of a case 
involving the title of land lying in Ohio, unless it be 
upon a personal contract. Here was no personal con-* 
tract. Although the bill states an agreement respect* 
ing the surveying of the land, yet it is denied' by the 
answer, and not proved. Besides, if there was such a 
contract, it is not upon the contract that the suit is 
brought. It is a mere question which of the parties 
has the better right under their several entries. The 
remedy in chancery in Kentucky is merely a substitute 
for a caveat. It is in the nature of a real action, which 
is local. A court in New-York could not try the- tide 
of land in Virginia, unless it were upon a personal 
contract. Even the action of. trespass quart dausitm 
f regit is a local action, although it sounds in damages,, 
and seems to be of a personal nature. 

P. B. Key, contra. The bill is for a specific*.- per- 
formance oi a < trust. The party who has the legal 
estate by a younger entry, is a trustee for him who had 
the elder entry ; and Upon this is founded the jurisdic- 
tion of a court Of equity. The action ir *n personam, 
not in rem. The remedy sought is, a decree that the 
defendant should convey the jand to the plaintiff. If 
the defendant refuses to perform the decree, the com* 
pulsory process is in personam^ by way of attachment for 
a contempt of court. The whole and original jurisdic- 
tion of a court of equity is in personam, and not in 
rem. 

Bvf the act of congress is imperative. The circuit 
court of Kentocky has jurisdiction in all cases *i law", 
and in equity between citizens of different states, i£ 
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the defendant be found in the district of Kentucky.. 
The same jurisdiction might, have been exercised by 
the state courts of Kentucky. 

H. Claiji same side. The question is, whether the 
nature of the case controls the general expressions of 
the constitution, and the act of congress. 

If Watts could not sue Massie in Kentucky, he 
would be without remedy. He could not sue in Ohio, 
because the defendant could not be found there. 

The ground of jurisdiction is trust. The case also 
contains the peculiar relation of the parties to each 
other. Massie was employed by Watts's assignor to 
locate the land. In this respect it is a case of contract. 

PcpCy in reply. The circuit courts of the Uqitecl 
States have concurrent jurisdiction with the courts of 
the state in which they sit. 

The state courts of Ohio unquestionably had juris* 
(diction. The circuit court, therefore, of the district 
of Ohio is the court of the United States which had 
cognisance of the case. 

The Court having intimated an opinion in favour 
of the jurisdiction of the court below, the counsel pro- 
ceeded to argue the question of location. But as the 
subject is very intricate without a copy of the platt* in 
the case, and as the opinion of the -court is very full* 
it is deemed unnecessary to report the arguments of 
counsel upon that point. 

February 28. 

Marshall, Ch. J. delivered the opinion of the 
court as follows : 

This suit having been originally instituted, in the 
court of Kentucky, lor the purpose ,of obtaining a 
conveyance for lands lying in the state of Ohio, an 
objection is made by the plaintiff in error, who was the 




T, 

.Watts. 
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Ma.u« defendant below, to the jurisdiction of the court by 
which the decree was renaefed. 

Taking into view the character of the suit in chan- 
cery brought to establish a prior title originating under 
the land law of Virginia against a person claiming un- 
der a senior patent, considering it as a substitute tor a 
Zoeat introduced by the peeuliar circumstances attend- 
ing those titles, this court is ot opinion, that there is 
much reason for considering it as a local action, and 
for confining it to the court sitting within the state in 
which the lands lie. Was this «ause, therefore, to be 
considered as involving a naked question of tide, was 
it, for example, a contest between Watts and Powefl, 
the jurisdiction of the circuit court ot Kentucky would 
not be sustained. But Where the question changes its 
character, where the defendant in the original action 
is liable to the plaintiff, either in consequence of con- 
tract, or as trustee, or an «« holder ot a legal title 
acquired by any sptcies ot mala fdet practised on the 
plaintiff, the principles of equity give a court juris- 
diction wherever the person may be found, and the 
circumstance* that a question of title may be involved 
in the inquiry, and may even constitute the essential 
point on which the case depends, does not seem suffi- 
cient to arrest that jurisdiction. 

In the celebrated case of Penn v. Lfrd. Baltimore, 
the Chancellor of England decreed a specific perform- 
ance of a contract respecting lands ivmg m North 
America. The objection to the jurisdiction of the 
court, in that case, as reported by Veiey, was not 
that the lands lay without the jurisdiction of the court, 
but that, in cases relating to boundaries between pro- 
vinces, the jurisdiction was exclusively in the king 
and council. It is in reference to this objection, not 
to an objection that the lands were without his juris- 
diction, that the chancellor says, » This court, there- 
fore, has no original jurisdiction on the direct ques. 
tionot the original right of boundaries. I he rea- 
son why it had no original jurisdiction on thia direct 
question was, that the decision on the extent of those 
grants, including dominion and political power, as well 
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as property, was exclusively reserved to the king in Mimic 
council. ▼. 

Watt*. 

In a subsequent^*!* of the opinion, where he treats 
of the objection to the jurisdiction of the court, ari- 
sing from its inability to enforce its. decree in rem* he 
allows no> weight to that argument. The strict prinwK 
ly decree of a court of equity is, he says, in personam, 
and may be enforced in all cases where the person is 
within its jurisdiction. In confirmation of this posi- 
tion he cites the practice of the courts to decree re- 
specting lands lying in Ireland and in the colonies, if 
the person, agamst whom the decree was prayed, be 
found in England. 

In the case of Arglasse v. Muschamp, 1 Vernon* 75. 
the defendant, residing in tengLnd, having fraudulent- 
ly obtained a rent charge on lands lying in Ireland, a 
bill was brought in England to set it aside. To an ob- 
jection made to the jurisdiction of the court the chan- 
cellor replied, u This is surely only a jest put upon the 
jurisdiction of this court by the commpir lawyers; tor 
when you go about to bind the lands and grant a se- 
questration to execute a decree, then they readily tell 
you that the authority' of this* court is only to regulate 
a man's conscience, and ought not to affect the estate, 
but that this court must agere in personam only ; and 
when, as in this case, you prosecute the person for a 
fraud, they tell you that you must not intermeddle 
here, because, the fraud, though committed here, 
concerns lands that lie in Ireland, which makes the 
jurisdiction local, and so wholly elude the jurisdiction 
of this court." The chancellor,, in that case, sustain- 
ed his jurisdiction .on principle, and on the authority of 
Archer and Prettton, in which case a contract made re* 
specung lands in Ireland, the title to which depended 
on the act of settlement^ was enforced in England, al- 
though the defendant was a resident of Ireland, and 
had only made a casual visit to England. On a re- 
hearing before Lord Keeper North this decree was 
affirmed. 

In the case of The Earl of Kxldare v. Sir Morrke 
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Eustace and Fitzgerald, 1 Fern. 419. it was determin- 
ed that if the trustee .live in England, the chancellor 
may. enforce the trust, although the lands lie in Ireland. 

In the case of Tofkr v. Carteret, 2 Verru 494. a bill 
was sustained tor the foreclosure of a mortgage of 
lands lying out of the jurisdiction of the court, the per- 
son of the mortgagor being wkhin it. 

Subsequent to these decisions was the case of Perui 
against Lord Baltimore, 1 Fez* 444. in which the spe- 
cific performance of a contract lor lands lying m North 
America was decreed in England. 

Upon the authority of these cases, atod of others 
which are to be found in the books, as well as upon 
general principles, 'this court is of opinion that, in a 
case of fraud, of trustor of contract, the jurisdiction 
of a court' of chancery, is sustainable wherever" the 
person 1>e found, although lands not within (he juris- 
diction of Chat court may be affected by the decree. 

The inquiry, therefore, will be, whether this be an 
. unmixed question of title, or a case of fraud, trust or 
contract^ 

The^facts in this case, so far as they affect die ques- 
tion of jurisdiction,. are, that, in 1787, the land ^ar- 
rant, of which Watts is*now die proprietor, and % which 
then* belonged to, Oneal, was placed without any spe- 
cial contract, in the hands of Massie, as a common lo- 
cator of lands. In the month of August in the same 
year he located 1,000 acres, part o$ this warrant, to ad- 
join a previous location made on the same day for 
Robert Powell. 

In the year 1793 Massie, as deputy-surveyor, sur- 
veyed the lands -of Thomas Massie, on which Robert 
Powell's entry depended* and the land of Robert Pow- 
ell, on which OneaPs entry, now the property of Wajts, 
depended. On the 27th of Jane, 1795, Nathaniel Mat- 
•ie, the plaintiff in error, entered for himself 2,366 acres 
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of land to adjoin the surveys made for Robert Powell, 
Thomas Massie and one Daniel Stall The entry of 
Daniel Stutl commences at the upper corner of Ferdi- 
nand .Oneal's entry on the Scioto, and the entry of 
Ferdinand Oneal commences at the upper corner of 
Robert Powell's entry on the Scioto ; so that the land of 
Oneal would be supposed, from the entries, to occupy 
the space on the Scioto between Powell and StulL 
Nathaniel Massie's entry, which was made after sur- 
veying the lands of Thomas Massie arid of Robert Pow- 
ell, binds on the Scioto, and occupies the whole space 
between Powell's survey and Stull's survey. 

In the year 1796, Nathaniel Massie surveyed 530 
acres of Oneal's entry, chiefly within Stull's survey, 
and afterwards, in the spring of 1797, purchased Pow- 
ell's survey. Nathaniel Massie's entry is sur vexed 
and patented* In 1801 Massie received from Watts, 
in money, the customary compensation for making his 
location. 

It is alleged that Nathaniel Massie has acquired for 
himself the land which was comprehended within 
Oneal's entry, and has surveyed for Oneal land to which, 
his entry can by no construction be extended. 

If this allegation be unsupported by evidence, there 
is ati end of the case. If it be supported, had the court 
of Kentucky jurisdiction of the cause ? 

Although no express contract be made, yet it cannot 
be doubted that the law implies a contract between 
every man who transacts business for another at the 
request of that other and the person for whom it is 
transacted* A common locator who undertakes to lo- 
cate lands for an absent person is bound to perform 
thr usual duties of a locator, and is entitled to the cus- 
tomary compensation for those duties. If he tails in 
the performance of those duties, he is liable to the ac- 
tion of the injured party, which may be instituted 
wherever his person is found. If his compensation be 
refused, he may*ue therefor in any court within whose 
jurisdiction the person for whom the location was made 

v«i. vf. x 
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MAMit call be found. lo either action the maimer In which 
w * die service was performed is inevitably the subject of 

4T r investigation, and die difficulty of making it cannot oust 
the court of its jurisdiction* 

From the nature of the business, and the situation 
of the parties, the person for whom the location is 
made being generally a non-resident, and almost uni- 
versally unacquainted with the country in which his 
land is placed, it is the duty of the locator not only to 
locate the lands, but to show them to the surveyor. He 
also nectssarilv possesses the power to amend or to 
change the location if he has sufficient reason to be- 
lieve that it is for the interest of his employer so to do. 
So far as respects the location he is substituted in the 
place of the owner, and his acts done bona fide are the 
acts of the owner. 

If, under these circumstances, a locator finding that 
the entry he has made cannot be surveyed, instead of 
withdrawing it or amending it so as to render it sua* 
ceptible of being carried into execution, secures the 
adjoining land for himself, and shows other land to the 
surveyor which the location cannot be construed to 
comprehend, it appears to this court to be a breach of 
duty, which amounts to a violatipn of the implied con- 
tract, and subjects him to the action of the party in- 
jurcd. 

If the location be sustainable, and the locator, in- 
stead of showing the land really covered by the entry, 
shows other land, and appropriates to himself the land 
actually entered, this appears to the court to be a 
sptxit-s of mala fidk* which will, ip equity, convert him 
into a trnstee for the party priginaHy entitled to the 
land. 

In either case the jurisdiction of th$ court of the 
btate in which the person is found, is sustainable. 

If we reason by analogy from the distinction be- 
tween actions local and transitory at common law, 
this action Would follow the person, because it would 
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be founded on an implied contract, or on neglect of Mas*!* 

d *y- Wa'U.. 

If we reason fropa those principles which are Jaid 
down in the books relative to the, jurisdiction of courts 
of equity, the jurisdiction of the court, of, Kentucky 
is equall) sustainable, because the defendant, if liable, 
is either liable under his contract, or as trustee* 

The case, then, as presented to the court, gives it 
jurisdiction, and the testimony must be examined to 
ascertain how far the bill is supported. 

The entry of Thomas Massie begins at the junction 
of Faint creek with the Scioto, .and runs up the Scioto 
520 poles, when reduced to a straight line, thence oil' 
at right angles from the general course of the river, so 
far that a line parallel thereto will include the quan- 
tity. 

Respecting this entry there is no/ controversy, 

Robert Powell enters 1,000 acres of land, " begin- 
ning at the upper corner on jhe Scioto, of Major Tho- 
mas Massie's entry, No. 480. running up the river 
£20 poles, when reduced to a straight line, thence from 
thv beginning with Massie's line, so tar that a line 
parallel with the general course of the river shall in- 
clude the quantity/ 9 

Then Ferdinand Oneal enters 1*000 acres of land, 
begiuning at the upper corner on the Scioto, of Robert 
Powell's entry, No. 503* running up the river 520 
poles, when reduced to a straight line, and. from the 
beginning with Powell's line, so far that a line parallel 
with the general course of the river shall include the 
quantity* 

As Oneal's entry depends on Powell's, it is ne- 
cessary to ascertain the land taken by Powell, before 
that of Oneal can be accurately determined* 

Had the general course of the Scioto continued 
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Massib nearly the same, no difficulty would have been found 
w in this case. The surveys might have conformed lite- 

ATIS rally to all the calls of each entry, and each tract 
would have constituted nearly a rectangular figure with 
a base of 520 poles on the river, and a back line pa- 
rallel to that base. But the unexpected bends of the 
Scioto have deranged the uniformity of this chain of 
locations, and produced questions of considerable in* 
tricacy respecting the ground which must be covered 
by them. 

Thomas 'Massie's entry being of 1,400 acres, and 
Powell's of only 1,000 acres, with a base of the same 
length on the river, it probably was thought certain 
that Massie's upper line would extend beyond Pow- 
ell's land, and that the line of Powell, which was to 
run parallel to the river, would intersect Massie's up- 
per tine* Poweli's entry, therefore, calls to run lrom 
the river with Massie's line, so far that a line parallel 
to the general course of the river will include the 
quantity. Upon actual survey the course of the river 
is found to be such that a line parallel thereto, drawn 
from the end of Massie's line, would not include 200 
acres of land* Under these circumstances Powell 
must lose between 8 and 900 acres of land, if his en* 
try cannot be so construed as to extend beyond the 
length of Massie's line. 

From the peculiar situation of titles, acquired under 
the land law of Virginia, a law which offered for sale 
an immense unexplored wilderness, covered with sava- 
ges equally fierce and hostile, leaving to the purchaser 
the right to place his warrant, which was the evidence 
of his purchase, on any land not previously appropria- 
ted, and rt quiring him to make his entries so certainly 
that any other person might locate the adjacent resi* 
duum, it followed inevitably that immense difficulties 
would occur, and that locations must often be lost, or 
receive that certainty which the law required from prin- 
ciples adapted to the general state of things in the 
r country, but which were not precisely foreseen when 
the locations were made. 
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These principles have been laid down by the courts, 
and must be considered as expositions of the statute. 
A great proportion of ihe landed property ot the 
country depends on adhering to them. 

The great and equitable foundation on which they 
stand is this, , If, by any reasonable construction of 
an entry, it can be supported, the courts will support 
it* This principle absolutely requires that all discre- 
tion, with respect to the mode of surveying an entry, 
should be surrendered. For if a location^ might be 
surveyed in various Ways, then it is vague, and no 
subsequent locator would know how to enter the a<tja* 
cent residuum. Ihe court, therefore, is compelled to 
say in what manner 4 very location, which appears, in 
its terms, to reserve some power in the locator to vary 
. its form, shall be surveyed* 

In the exercise of this essential and necessary 
power, they have declared that when a given quantity 
of land is to be laid off on a given base, it shall, be in- 
cluded Within four lines, so that the lines proceeding 
firomthe base shall* be at right angles With it, and the 
line opposite the base shall be parallel to it, unless this 
form be repugnant to the entry. 

The consequence of this principle is, that if the 
calls of an entry do not fully describe the land, but 
furnish enough to enable the court to complete the lo- 
cation by the application of certain principles, they 
will complete it. 

They have also decided that, if a location have cer* 
tain material calls sufficient to support it, and to, de- 
scribe the land, other calls less material and incompa- 
tible with the essential calls of the entry, may be dis- 
carded. 

These principles, it is believed, will enable the court 
to ascertain, in a reasonable manner, the land covered 
by Powell's location. 

The beginning is the upper corner of Massie on the 
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Scioto* A base line upon the river is then giveu to 
consist of 520 pules, when reduced to a straight line* 
Mosaic's upper line, to its whole extent, if necessary, 
is also given, and a back line parallel to the base 16 
given. The sid- line opposite Massie's line, and the 
course from the termination of Massie's line to the 
back line are wanting, and are to be supplied by con- 
struction. 

The material inquiry, so far as respects the present 
cause, is, in what direction shall Powell's upper hoe, 
extending back from thfc river to the line parallel to the 
general course of the river, be run ? That line is not 
given, and is, conaequendy, to be supplied by construc- 
tion. 

According to the uniform course of decisions, Pow- 
ell's upper line must project from the base at right 
angles with it, unless there shall be some other call in 
the entry which controls this general* principle. It is 
contended that it is controlled by the call to run with 
Massie's line from the beginning. Massie's line not 
being at right angles with the base line, it is argued 
that Powell's opposite line, 'discarding the rectangular 
principle, must be parallel to the line from the bjegift- 
ning. 

But the court does not concur with the counsel for 
the plaintiff in error in "this opinion. The principle, 
that the rectangular figure is to be preferred to any 
other, and is to be preserved whenever it can be pre- 
served, originates in the necessity of adopting some 
regular figure in order to give to locations that cer- 
tainty which is not always to be found in their terms, 
and in the -superior convenience of that figure over 
every ot{ief, with, respect to the adjacent residuum* 
These motives apply to a part as well as to the whole of 
an entry. If one location be made upon another so 
that the lines of that other bind the entry* on one side, 
and then a precise line be called for from the begin* 
ning to run a certain distance, from the end of which 
a line is to be drawn, and to continue until a line, paral- 
lel to the first or base line, or to some given point ia 
5 
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the lines of the person on whom the location is made, 
shall include the quantity, the same respect for cer- 
tainty and convenience which induced originally the 
adoption of the rectangular figure would seem to re- 
quire its adoption with respect to those lines which did 
not receive a different direction from the positive calls 
of the location. On one side there might be several 
different lines; but this would not seem to demand that, 
on the opposite side, the same variety should be pre- 
served. It would be departing from the principle un- 
necessarily to require that the lines of the opposite 
side of the tract should be multiplied in order to be all 
parallel to the lines by which one side was unavoida- 
bly bounded. To the court it seems that the rectan- 
gular principle is always to be preserved where it can 
be preserved, that is, where there is no call in the entry 
applying to the lines 'which control them, and that, 
where it is necessarily departed from, the departure 
should not be extended further than the necessity re- 
quires. 

In this particular case the location does not call for 
a line parallel to Massie's line, and, as Massie's line 
was to run at right angles from the general course of 
the river, and it was obviously expected Powell's line 
would not extend the whole length of Massie's line, it 
is clear that the locator expected that Powell's upper 
line, when at right angles with the course of the. river, 
would be nearly parallel to Massie's line* 

This may be considered as, in some degree, an aux- 
iliary argument in favour of the opinion which is enter- 
tained by this court, that the circuit court did right in 
laying down the upper line of Powell at right angles 
with his base line; 

This line being- established, it is of little importance 
to Oneal's claim in what manner the remaining lines 
of Powell maybe run. 

The call of the location, so far as respects the side 
binding on Massie, is said to stop at Massie's north* 
western corner. Is that line to be continued? 
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The conclusive objection to it is, that it would inter- 
sect the upper line before the quantity was obtained, 
and Would, consequently, entirely defeat the call for a 
back line parallel to the course of the riven 

Is a line at right angles with the general course of 
the river to be run from Massie's corner and continued 
until a line parallel to the base line would include the 
quantity? 

This would, be. less exceptionable, but it Would be 
departing further from the square, and might, in some 
instances, exhibit a plat the breadth of which would 
not be one third of its length. This {Joint, however, 
is not critically examined, because it is of very little 
importance in the present cause. The upper line of 
Powell, on which Oneal' binds, would be the samefes 
far as it now runs, and should it be continued further, 
it would only take a small angle of Oneal's survey at 
made by order of the circuit court. 

The court is of opinion that Powell's ehtiy is righdy 
sui veyed by order of the circuit court, and it is an ad- 
ditional argument in support of this opinion, that, with 
the exception of the angle unavoidably made by the 
interference of Massie, the general form of the land 
approaches a square more' nearly than if laid off in 
any other manner. 

If Powell's entry be correctly surveyed, Oneal's 
cannot be laid off otherwise than it is* 

Were it even to be admitted that the original survey 
made for Powell was correct, it is entirely possible 
that the case of the plaintiff would not be materially 
improved thereby. 

Powell's back line would" probably terminate on the 
river; in which event, that would be his upper comer 
on the Scioto, wbicbk called for as the beginning of 
Oneal's entry. Oneal then calls to run on the river a 
distance of 520 poles on a straight line, and with Pow- 
ell's line so tar as that a line parallel to the general 




FEBRUARY, 1810. IQQ 

course 6f the river shall include 1,0Q0 acres. Either Masks 
this entry is rendered totally incapable of being sur- 
veyed m consequence of the call for Lowell V line, or it 
ihust be so surveyed as to include afmost the jifhofe 
town of Chilicothe, and to take a considerable part of 
Massie'ff land. 

It is, however, unnecessary to inquire what would 
be the rights of the person claiming Oneal's entry, itr 
that event, since the court is satisfied that the survey f 
as directed by the circuit court, is, correct. 

The case, then 4 , as made out in evidence, is this. 
Nathaniel Massie,. employed to locate -a military war- 
rant for Onea), has entered the warrant in pursuance 
df his engagement. On surveying the entries On. which 
that of Oneal depended* he either believed that Oneal'* 
entry was void from the repugnancy of its calls, or itf 
not absolutely void,- was incapable of covering the land 
which* according to legal construction, and the common 
understanding of those who might read the entries, it 
mdst be considered as covering ; or he thought that, by 
obtaining a prior patent for the land, he might resist 
any claim which might afterwards be made by Oneal* 
or those claiming under him. If. Massie really be- 
lieved that Powell's entry was property purveyed, and 
that One&Ts entry, as. made, could not be surveyed, it 
was his duty to amend it, or, if that was not hij duty r 
to place it elsewhere. For omitting so to /do he is 
chargeable with such gross neglect of duty asio render 
him responsible m damages, had • his construction of 
Oneal's location even been- 'correct. But, if in this he 
*?*& mistaken* it would be dangerous in the extreme, 
k would be a cover for fraud/Which. could seldom be 
removed, if a locator, alleging difficulties respecting a 
location, might withdraw it and take the land for him* 
self. He, however, has not withdrawn it, except so 
far as it may be impliedly withdrawn by the survey of 
530 acres. With that exception, the entry still covers 
the land on which it was originaJly placed, and is still 
entided to that land. But Masbie, the agent of Oneal, 
has entered and survey*! a portion of that land for 
himself, and obtained a patent for it in his own name* 
ToL VI. Y 
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According to the clearest and best established princi- 
ples of equity, the agent who so acta becomes a trustee 
for his principal. lie cannot hold the land under an 
entry for himself otherwise than as trustee for Ida 
principal. 

So far, then, as Oneal's land is within* Massie's sur- 
vey, Massie is a trustee .for Oneal and his assignees, 
and upon 'the principle stated in the early part of this 
opinion, the court of Kentucky had jurisdiction of the 
cause. 

But a part of Oneal's land is- surveyed for Powell, 
and in a contest between his assignees and Powell, the 
court of Kentucky would have had no jurisdiction. This 
controversy, however, is not with roweti; hi* with 
Massie, who is the purchaser of Powell's rights. The 
whole property being thus in the hands of Massie, and 
the court of Kentucky being in possession of the cause, 
and having clear jurisdiction of a part of it which de- 
cides the principlr on which the whole depends, that 
court did right in deciding the whole cause, and decree* 
ing to the assignees of Oneal the whole land originally 
included in the entry made for him. 

Considerable doubts were entertained respecting die 
right of Watts to more than the unsurve; ed psjrt of 
the entry. But a majority of the court is of opinion 
that he stands precisely in the place of Oneal. 

• As Massie does not show that he had 1 conveyed any 
of that part of Powell's survey which is included with* 
in Oneal's entry previous to the institution of this suit* 
or even now, the allegation that he has conveyed a 
part of Powell's survey could hot furnish sufficient 
matter for preventing the decree which was rendered. 

The decree of the circuit court is affirmed with 
costs. 
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Th» u. 5. 
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THE UNITED STATES v. HALL \ND WORTH. J^-JL, 



ERROR to the circuit court for the district of if a 

Pennsylvania, in an aciion of debt upon an embargo lije« r !rf w5^ 
bond, dated December 20, 1807, the condition of which ther to the 
was, to reland certain goods in some port of the United 2[^, # Il j2S 
States, u the dangers of 4he seas onkj excepted" The there detained 
vessel on board ol which the goods were laden, cleared b * lhe *?**!?* 
out and sailed from Philadelphia,,for East Portland, in JUace, thii b 
the district of Maine, but, having % encountered si- »«* a casualty 
vere and tempestuous weather; her crew disabled in a " "he"**^ 
great degree, she was obliged* in order to escape from tion of " dun- 
the danger of Nantucket Shoals, to change her course, £££» °/ B £f 
and to endeavour to gain the port of Charleston. The condition of an' 
weather and the winds, however, were so severe and e « nb * l « ^ m <i* 
adverse that she could not make Charleston, nor any 
other port of the United States, aruf xvas obliged to 
bear away for the West Indies to obtain relief. She 
arrived at Porto Rico in distress. The governor or- 
dered the cargo to be landed and sold, with which order 
the captain was obliged to comply, and did land and sell 
die same* She could not leave the island without con* 
siderable repairs, which were accordingly made. 

The court below instructed the jury that these Jpcts, 
if believed by them, were, upon the whole case, 
sufficient to bar the United States of their action. The 
verdictand judgment were accordingly fortfce defend- 
ants, and the United States sued out a wnv of error. 

The .bona was taken in pursuance of the directions 
of the act of 22d of December, 1803% usually called 
the embargo act f {voL 9. p. 7.) and belott any of the 
supplemental acts on $*t subject were passed. 

The third section of the act of March 12, 1808, (vol 
9. p. 71 ) provided that in every case vfthere a bond 
had •been given under the act of 22d of December, 
4897, conditioned to reland the goods, &*. the parties 
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should, within four toonths after the date of the same, 
produce to the collector a certificate of the relanding, 
&c. on failure whereof the bond should be put in suit, 
and judgment should be given against the- defendants, 
44 unless proof shall be produced of such relanding, 
$r of loss by sea, or other unavoidable* acciderit" 

The seventh section of the act of January 9, .1409, 
(vol. 9. p- 190.) usually called the erfprcing act, pro* 
yides that in all cases, where, under the act of 22d of 
December, 1807, a bond has been" given to f eland, &c> 
the parties shall, within two months after*the date of 
the same, produce to the collector, a certificate of the 
relanding of the goods from the collector of the proper 
port'; on failure whereof the bond, shall be put in suit, 
and judgment shall be given against the defendants, 
"unless proof shall be given of such relanding, or 
of loss *of the vessel at s€a. But neither capture, dis- 
tress, or any other accident whatever, shall be pleaded 
or given in evidence in any such suit, unless such cap- 
ture shall be expressly proved to have been hostile; 
and such distress or -accident occasioned by no negli» . 
gence or deviation, nor unless such vessel shall have 
been, tronr the commencement of the voyage, wholly;, 
navigated by a roaster, mate or mates, mariners and 
crew, all .ef whom shall be citizens of the United 
States, &c. &c. 

Rodney, AttorheytGeneral, and y^nw, for the United 
States. Jo order to excuse the party he must show 
that the goods have been actually lost by the dangers of 
the seas. If the vessel were irresistibly driven by a 
tempest to Porto Rico, yet the. goods arrived there in 
safety, and were not lost. The party had the full bene- 
fit of them, and probably at a higher price than if he 
had landed them in the United States. If the law of 
the 12th qf March affects the case, yet it must be a 
loss by sea, or a Iqss by other unavoidable accident* , 

When the legislature particularly except certain 
casts, n6 other exceptions can he presumed. No loss 
can be said to be bv the dangers of the seas, unless 
the sea be the proximate cause of the loss* • Greene 
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eU at. v. Emky, Peake's N. P. 61 .212. 4 TV A?. 783. Tk» U. s. 
Bunb. &7, hIv.u 

The vested rights of parties may be varied by poste- 
rior laws. The prohibition in the constitution respect- 
ing ex post facto lawn, applies only to criminal cases. 

Hopkinson, contra. 

1. This wis a toss by the dangers of the seas ; and/ 

% We are entitled to the benefit of the act ot 12ih 
of March, 1808, by which unavoidable accident is an 
excuse. 

1. The first embargo law .means such a kind of a loss 
as prevents the relanding of the goods in the United 
States. It does not mean where the loss is occasioned 
by the immediate dangers of the element* but any loss . 
to which vessels are exposed in consequence of the dan- 
gers of the seas. 

Thus capture by pirates is a loss by one of the dan* 
gers of the seas. The expression has the same mean- 
ing in the act as it has in bills of lading. If this ac- 
tion had been upon the bill of lading instead of the 
bpnd, such an accident would have been a sufficient 
excuse to the master for not delivering the goods. Set 
in a policy of insurance.. Abbott, 155. Amer. edit. 2 
RolU Abr. 248. pj. 10. Marshall, 418. Ut edit. Abbott, 
168. Carricks v. Cox. Binney's Rep. Sup* Court perm- 
syivania. Marshall^ 488. 2d edit. 

The vessel was by the weather forced into Porto 
Rico. She could not return without repairs. She 
could not obtain repairs without leave of the governor. 
That leave could not be obtained but by obedience to 
his orders. His orders prevented the relanding of the 
goods according to the condition of the bond. 

The case cited from PeMce ©nly snows that the loss 
was within the description of loss by capture, not that 
it was not a loss by the dangers of the seas. The case 
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from Bunbury was a mere private trespass | so ws* 
that cited from 4 T. R 9 783. It was not an act of the 
government. The insured had a private remedy 
against the trespassers. 

St. We have a right to the benefit of the act of 12th 
of March, and are excused if prevented from relanding 
by any unavoidable accident. 

There is a difference, as to ex post facto laws, be- 
tween those which mitigate, and those which increase, 
the penalty. 

The act expressly refers to bonds taken under the 
prior law. It does not mean loss by unavoidable ac- 
cident, but prevention by such accident. '1 he punctua- 
tion of the sentence, as printed in the statute book, fa- 
vours this construction ; but if it be doubtful, the court 
will lean against the penalty. 

But die property was lost to the owner, within the 
meaning oi the statute. He had no power over the 
thing itself ; he could not bring it away* It is imma- 
terial whether he obtained an equivalent, or not; the 
letter of the condition of the bond could only be satis* 
fied by relanding the thing itself. A compliance with 
the condition was to him as impossible as if the goods 
had perished in the sea. 

3. The act of January 9, 1809, cannot apply to this 
caseso as to make tfrat penal which before was justifia- 
ble. 

Marshall, Ch. J. stopped the counsel, and ob- 
served that the court would never consider the penal 
act as applying to previous facts, unless such construc- 
tion be absolutely unavoidable. 

March 3* 

Marshall, Ch. J. delivered the opinion of die 
court as follows: 

This suit was instituted on a bond taken in pursu- 
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auce of the original embargo act, with a condition that Tax V. U 
the cargo of the schooner Mary, a sea-letter vessel hJll 
should be relanded in the port of East Portland, or 
some other port of the United States, " the dangers of 
the seas* only excepted. " 

Her cargo was net relanded within the United States, 
but was carried to Porto Rico and sold. The defend- 
ants allege that, they were driven by stress of weather 
into Porto Rico, where the cargo was landed by order of 
thr government ; and they insist that the case is with- 
in the exception contained in the condition of the bond. 
The circuit court instructed the juMy that, if they be- 
lieved the testimony, it was sufficient in law, to bar 
the action. To this opinion the counsel for the Uni- 
ted States excepted ; and its propriety is now to be 
Considered. 

The improbability of the allegations made by the de- 
fendants is no longer the subject of inquiry. The jury- 
have verified them, and the court must receive them as 
true. The testimony is, that the Mary was driven by 
tempestuous weather into a foreign port* That, while 
prosecuting her voyage, &he encountered weather which 
so disabled both the crew and vessel, and put her in such 
a situation that, to escape Nantucket Shoals, u she was 
obliged to change her course, and endeavour to gain 
a southern port." She changed her course and bore for 
Charleston. But such: was the condition of ths crew 
and of the vessel, and so severe and so adverse were 
the winds, that she " could not make Charleston, nor 
any other port of the United States, and was obliged 
to bear away for the West Indies, to obtain relief." 

The vessel, then, was driven into Porto Rico by the 
cause which forms the exception in the condition of 
the bond, and if the cargo had been lost at the mouth 
of the harbour, instead of entering the port, all would 
admit that the penalty of the bond had hot been incurred. 
But it is contended that the dangers of the seas termi- 
nated on entering the port, and that no sufficient cause 
is shown for not bringing back the cargo to the United 
States* 
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Utf ** 6 The catenates that tteg&maor of Porto Rico rsstN 
Halt., cd an order that the -cargo should he landed and sold, 
u with which order the captain vts&obtigid to comply,, 9 

As this case ia stated, the Mary was driven idto 
Porto Rico, arid the sale of her cargo* while there, was 
inevitable. The dangers of the sea placed her m a 
skuaskxr which, pnt.it. out of the power of the .owners to 
reland her cargo within the' United States. The obli- 
gons. then* were prevented, by the dangers of the seas, 
from complying with the condition of the bond ; for an 
effect, which proceeds inevitably, and of absolute neces- 
sity from a specified cause, .must be ascribed to that 
cause. 

It ia the unanimous opinion of this court that there 
is no error in the proceedings of the circuit court, and 
that the judgment be affirmed. 



CAMPBELL v. GORDON AND WIFE, 



A certificate THIS was an appeal from a decree of the circuit 
by a icorape- court for the district of Virginia, dismissing the bill of 
r»»u_ the complainant. 

ken the oath 

Se^tro^ecf. Tte casc waa 8ta ^4 b y Washington, J* in deliver- 
ing ftataraiixji-,iqg the opinion of this court, as follows : 

t'ton, raises a ' ' 

^^hrcourt * c The pbjectqf the bill was to rescind a contract 
*™ satisfied as made between the appellant and Robert Gordon, tfie 
eharacter^'of appellee,, for the sale of a tract, .of land -by the latter to 
the ahen, and the former v upon the ground of a defect of jtitle. The 
aien^to^Sie fe ct8 i° the case, which are not disputed, appear to be 
principles of as follows. The land which forms the subject of dis- 
SonoftheUni" V* 11 *- belonged to James Currie, a citizen of Virginia, 
ted States, &c.' who died seised thereof in fee, on the 23d of April, 
tafcn'^feni ^SOT, intestate, and without issue. Jame<* Currie had 
the e rSghto "f a one brother of the whole blood, named William, who, 
eiticent Ui is p r } or to t he 14th dav of October, in the year 1795, was 
*h«t ° Xere 17 a subject of the King of Great Britain, but who emi- 
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grafted to the United States, atod on the day hit men- Camwm* 
tioned, at a district court held at Suffolk, in Virginia, G om>ow. 
took the oath prescribed by the act of congress, for en- - ^-^'-^ 
titling himself to the rights and privileges of a citizen, ghouw be an 
At the time when this oath Was taken, William Currie «y**r °f •*■* 
had one daughter, Janata, the wife of the appellee, Job£J«e a 
who was born in Scotland. She came to the United citizen. 
States in October, 1797, whilst an infant, during the J*£*E£ 
life of her lather, and hath ever since continued to re- naturalized be- 
side m the state "of Virginia. William Currie died prior gjjftjjjfc? 

tO the 23d Of April, 1807." ing under age 

at the time of 

C. Lee and F> St Key, for the appellant, contended, taoL of their £~ 

rent, were, if 

1. That William Currie was not duly naturalised. ihhed*swea! 

on the 14th of 

ft. That if be was, yet his daughter Janetta, being £F™*te£& 
in Scotland at the time of her father's naturalization, •» ehbeaa or 
was not thereby naturalized. &^ UlM 

1. William Currie was not duly naturalized. 

The certificate of his naturalization was as follows, 
viz. 

"At a district court held at Suffolk, October the 
14th, 1795, William Currie, late of Scotland, mer- 
chant, who ha^h migrated into this commonwealth, 
this day in open court, in order to entitle himself to the 
rights and privileges of a citizen, made oath that for 
two years last past he hath resided in and under the ju* 
risdictiou of the United States, and for one year 
within this commonwealth, and also that he will sup- 
port the constitution of the United States,, and abso- 
lutely and entirely renounce and abjure all allegiance 
and fidelity to any foreign prince, or other state what* 
soever, particularly to the King of Great Britain. 

« A Copy, 

44 Teste, 

«JohnC,UttIepage: y 
VoU VI. % 
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The original memorandum made upon the minute* 
of the court, was as follows : 

"At a district court held at Suffolk, October the 
14th, 1795, William Currie, native of Scotland, migra- 
ted into the commonwealth, took* the oath," See* 

There was also a deposition of a deputy clerk, who 
states that he acted as deputy to Mr. Littlepage, at, 
before, and after the date of the entry respecting Mr* 
Currie *s naturalization. That upon examining the 
order-books of the said court, he finds the entries made 
in all cases where persons were admitted to Wecome 
citizens under the act of congress, at and prior to 
October term, 1795, to be agreeably to the form used 
in the case of Mr. Currie. That however informal these 
entries may have been in not stating that it appeared to 
the court that the persons who took the oaths were 
of good moral character, and were admitted citizens; 
he is sensible every requisite of the law in this, as 
well as in. all other similar instances, was complied 
with to the satisfaction of the court, and that the omis- 
sion has been a clerical one. 

He also finds, from the order-book, that at May 
term, 1796, the form of the entry was altered so as to 
express the applicant to. be of good moral character, 
&c. 

The application was made under the 2d sectiop of the 
act of January 29, 1795, (voL 3. p. 163.) which provides 
that any alien then residing within the limits, and under 
the jurisdiction of the United States, may be admitted 
to become a citizen, on his declaring, on oath or affirma- 
tion, " that he has resided two years at least within 
and under the jurisdiction of the same, and one year 
at least within the state or territory cere such court 
is at the time held ; that he will support the con- 
stitution of the United States, and that he doth 
absolutely and entirely renounce and abjure all 
allegiance and fidelity to any foreign prince, poten- 
tate, state or sovereignty whatever, and particularly by 
name, the prince, potentate, state or sovereignty, 



FEBRUARY, 1810. 179 

whcfKrf he wai before a citizen or subject ; and more- 
over, on its appearing to the satisfaction of the court, 
that during the said term of two years he has behaved 
as a man of good moral character* attached to the con- 
stitution of the United States,* and well disposed to the 
good order and happiness of the same." 

a AU of which proceedings, required in this pro- 
viso to be performed, in the court, shall be recorded 
by the clerk thereof.' 9 

The Jlrst section of the act requires only the oath 
of the party himself to be recorded; but the 2d sec- 
tion requires all the proceeding* to be recorded. 

When a matter is directed by act of parliament to 
be recorded, it cannot be proved otherwise than by 
record. Peak fa N. P. Cos* p. 132. The deposition 
of the deputy clerk is not competent evidence to prove 
what ought to have appeared upon the record* 

It does not appear upon the record that the court 
was satisfied as to the moral character of Mr. Currie, 
or his attachment to the constitution of the United 
States, or that the court admitted him to become a citi- 
zen. They must either show an order of the court 
for his admission, or they must show that every thing 
has been done to entitle him to become a citizen. 

No decision goes farther than that the declaration of 
a competent court that every thing has been done ac- 
cording to law, is sufficient, and dispenses with showing 
how it was done. But the court has not said so, nor 
does the record show it. Proof of good character, 
kc. is not a prerequisite to permission to take the oath ; 
if it was, the admission to take the oath might be consi- 
dered as evidence that the court was satisfied as to the 
moral character, &c. His application to the court was 
not to take the oath, but to be admitted a citizen. 

The " &?c. ,$ in the minutes, might have been ex* 
tended by the ckrk y according to his usual custom; 
but this court cannot undertake to extend it, or to sav 
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Campiell what it means. Certainly not without direct and po- 
g T# sitive proof of its meaning. 

2. But if William Currie was duly admitted a citi- 
zen, yet his daughter Janetta, being then in Scotland, 
was not thereby naturalized. 

The words of the 3d section of the act of 1795 are, 
" that the children of persons duly naturalized, dwelling 
within the United States, and being under the age of 
21 years, at the time of such naturalization" " shall 
be considered as citizens of the United States," 

Janetta, the daughter of William Currie, was not 
dwelling within the United States, at the time of his 
naturalization. 

The words, u at the time of such naturalization," 
apply as well to the residence of the child as to her 
age. 

If the child be naturalized by the Naturalization of 
the father, she must be naturalized eo imtantu It can- 
not be a naturalization, or not, according to a future 
event. 

The case would rarely happen of a parent coming 
to this country, residing two years, becoming a citizen, 
and leaving his children in a foreign country. Congress 
meant to provide for the more common case of a man 
coming with his children. They intended that all that 
were with him, under age at the time of his naturaliza- 
tion should partake of the benefit of his act. But 
they could not mean that the naturalization of a fa- 
ther should naturalize all his progeny under age, 
wherever they resided. Reasons of policy would for- 
bid it. Their education, manners, habits, prejudices, 
and prepossessions would all be foreign, and unconge- 
nial with our manners,, principles, and systems of go- 
vernment. A child might in this manner become a 
citizen without renouncing his tide of nobility. 

The act of 1795 is to have the same construction 
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as the act Of 1802, vol. 6. p. 79. § 4» 2 TllO*. J87. 249. Campbell 
lTuct.El.part2. Appendix, 101. „ * 

Swtmn* contra. 

Tbc tt £sPc. w in the clerk's minutes, means every thing 
that was necessary to be done to entitle Mr. Currie to 
become a citizen. If ttie requisites of the statute 
were complied with, it required the order of die court 
to admit him to become a citizen. He became such 
by virtue of the' act of congress. The testimony as 
to moral character, and attachmentto the constitution 
of the United States, may be taken out of court, or 
the court may be satisfied of their own knowledge. 
He was naturalised de facto when he complied with 
the requisites of the. act, and the neglect or error of 
the clerk cannot deprive him of the privileges of a 
citizen. 

It was immaterial where the child was, if she was 
under age at the time of her father's naturalization. 

February 20. 

Washington, J. after stating the case as before 
mentioned, delivered the opinion of the court as 
follows: 

The title of the appellees to the land in question 
being disputed only upon the; ground of the alienage 
of the female appellee, the court take it for granted 
that there is no other objection to its validity* It is 
contended, by the counsel for the appellant, that ja- 
netta, who claims as heir to James Currie, is an alien, 
inasmuch as she has, by no act of her own, entitled . 
herself to the rights and privileges of a citizen, and 
cannot claim those rights in virtue of her migration to 
the United States, and of any acts performed by her 
father. First, because her father was not duly naturali- 
zed; and, 'secondly, because, if he were, she was not, 
at the time of her father's naturalization, dwelling 
within the United States. 
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In support of the first objection it is contended that* 
although the oath prescribed by the second section of 
the act of congress entitled " An act to establish a 
uniform rule of naturalisation, and to repeal the act 
heretofore passed on that subject/ 9 passed the 29th of 
January, 1795, was administered to the said William 
Currie, by a court of competent jurisdiction, still it 
does not appear, by the certificate granted to him by 
the court, and appearing in the record, that he was, by 
the judgment of the court, admitted a citizen^ or that 
the court was satisfied that, during the term of two 
years, mentioned in the same section, he had behaved 
as a man of good moral character, attached to the 
constitution of ttye United States, and well disposed to 
the good order and happiness of the .same. 

It is true, that this requisite to his admission is not 
stated in .the certificate ; but it is the opinion of this 
court, that the court of Suffolk must have been satis- 
fied as to the character of the applicant, or otherwise 
a certificate, that the oath prescribed by law had been 
taken, would not have been granted. 

It is unnecessary to decide whether, in the order of 
time, this satisfaction, as to the character of the appli- 
cant, must be first given, or whether it may not be re- 
quired after the oath is administered, and, if not then 
given, whether a certificate of naturalization may not 
be withheld. But if the oath be administered, and 
nothing appears to the contrary, it must be presumed 
that the court, before whom the oath was taken, was 
satisfied as to the character of the applicant. The oath, 
when taken, confers upon him the rights of a citizen, 
and amounts to a judgment of the court for his admis- 
sion to those rights. It is, therefore, the unanimous 
opinion of the court, that William Currie was duly 
naturalized. 

The next question to be decided is, whether the na- 
turalization of William Currie conferred upon his 
daughter the rights of a citizen, after her coming to, 
and residing within, the. United States, she having been 
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a resident in a foreign country at the time when her Campbell 
father was naturalized. „ Va 

VrORDOH. 

^ Whatever difficulty might exist as to the construc- 
tion of the third section of the act of the 29th of Janu- 
ary ^ 1795,' in relation to this poipt, it is conceived that 
the rights of citizenship were clearly conferred upon 
the female appellee by the fourth section of the act of 
the 14th of April, 1802. 

Tliis act declares that the children of persons duly 
naturalized under any of the laws of the United States, 
being under the age of 21 years at the time of their 
parent's being so naturalized, shall, if dwelling in 
the United States, be considered as citizens of the 
United States. This is precisely the case of Mrs. 
Gordon. Her father was duly naturalized, at which 
time she was an infant ; but she came to the United 
States before the year 1802, and was at the time when 
this law passed, dwelling within the United States. 

It is, therefore, the unanimous opinion of the court 
that, at the time of the death of James Currie, Mrs* 
Gordon was entitled to all the right and privilege of a 
citizen ; and therefore that there is no error, in the de- 
cree pt the circuit court for the district of Virginia, 
which is to be affirmed with costs. 



M'KNtGHT <v. CRAIG'S ADMINISTRATOR: 



ERROR to the circuit court for the district of Go- |f ^ v jjgJ» 
lurnbia, sitting" at Alexandria, in an action of debt ant die aoU 
upon a judgment and devastavit* brought by M'Kaight interlocutory 
against Cmig, as executor of Mitchell. i JSTif 1 ?^ 

qiiiry Awarded, 

After an office judgment by default against Craig, £;££*£ 
and a writ of inquiry awarded in November, 1807, /o^ia, can only 
at the rules, Craig died. At the July term, 1808, bis g^jj^jj 
death was suggested, and a scire facias awarded against ^ a?e pleaded* 
I. G. Ladd* his administrator. At the July term, 
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M'&hig** 1809, (being the fourth term after the office judgment,) 

Cft/ioTs **add appeared by his attorney, ami offered to plead 

Adm^r* a 8 P^cial plea of pkne atimhimmiu by himself, as 

\^y^ administrator of Craig, to which the plaintiff objected, 

In aii bmes but the court overruled the Ejection, and admitted 

recttlie court 

S°ment ent for Thc ^hstance of the plea was, that Craig had made 
5* plaintiff a deed of trust of certain real estate to secure La*dd 
ia error, the f or his endorsements . for Craig at the bank, by which 
S!i?ofcoj?r°£ d* cd Crajg covenanted to indemnify Ladd. That 
enter the iudff- Ladd had endorsed the notes of Craig to the amount 
SSu of that of 8,000 dollars, which were discounted at the bank, 
court. and continued the endorsements to the time of Craig's 

death. That the bank had recovered judgment against 
Ladd as endorsor of some of those notes to the 
amount of 6,009 dollars, and that Ladd had paid 
other of the said notes to the amount of 3,174 dol- 
lars, to avoid being compelled by suit to pay the same* 
That the estate, mentioned in the deed of trust, having 
been sold, produced only 4,095 dollars, whereby the estate 
of Craig became indebted- to Ladd in the sum of 5,13a 
do!iars, and so much of the estate of Craig is liable 
to be retained by Ladd in satisfaction. 

That Craig was bound to several other creditors by 
specialties in large sums, amounting to 10,000 ^dollars, 
and suits thereupon have been brought against Ladd, 
and are now pending; that he has in his hands personal 
estate of Craig to the amount of 960 dollars only, which 
is liable to be retained by him in satisfaction of the 
damage he has sustained by his endorsements for 
Craig, by virtue of the covenant for his indemnified* 
tipn, and to pay the specialty creditors aforesaid. 

To this plea the plaintiff replied the office Judg- 
ment and writ of inquiry awarded against Craig m his 
life-time in this suit ; the subsequent death of Craig, 
and the $cire facias against Ladd, as his administrator, 
returnable to November term, 1868. 

The defendant rejoined that Craig died, on the «— 
day of -~^ in the year 1807.. f 
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To this rejoinder the plaintiff demurred, and as M<K*t«Kz 

signed as cause of demurrer, that the rejoinder is no Craig' 
answer to the replication, and is a departure from the Adm'r* 
plea* 

The court below being of opinion that the plea was 
good, and the replication bad, rendered judgment 
upon the demurrer for the defendant. 

The plaintiff sued out his writ of error. 

E. J. Lee, for the plaintiff in error, contended, 

1. That the office judgment against Craig in his 
life-time, is a debt superior in dignity to the debts 
stated in the plea ; and, 

2. That the defendant, coming in upon scire jucias f 
can only plead such plea as his intestate could h&v$ 
pleaded. 

1. The office judgment was regularly obtained 
agreeably to the act of assembly of Virginia, P. P. 
60. $ 36. And according to the forty-second section 
of the same act, it became final after the ne$t succeed- 
ing court, it not having then been set aside. It being 
an action of debt, the judgment was not interlocutory, 
but final. 3 Bl. Cam, 395. 1 Tidd, 508. Being 
a final judgment in the life-time of Craig, it is entitled 
to apriority of payment before specialty debts. 

2. But if it was only an interlocutory judgment, yet 
the defendant, upon the scire facias, could plead nothing 
but what the intestate could have pleaded. 

The act of assembly of Virginia, P. P. no. $20. 
is copied almost verbatim from the English statute of 8 
and 9 W. III. c, 11. and is in these worqs: 

" And if the defendant die after such interlocutory 
judgment, and before final judgment, such action shall 
not abate, if the same were originally maintainable 
against the executors or administrators of such defend- 
ant, but the plaintiff shall and may have a scire facia* 

Vol. vr. a» 
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against his executors or administrators, to show cause 
why damage* in such action should not be assessed and 
recovered by the plaintiff, and if such^execotora or ad- 
ministrators shall appear at the return of such writ, 
and not show or allege any matters sufficient to arrest 
the final judgment* fcc. a writ of inquiry of damages 
shall thereupon be awarded, which being executed, 
judgment final shall be given for the said plaintiff," flee. 

After such interlocutory judgment the intestate could 
only allege matter in arrest of judgment* and bis aa- 
ministrator can only do the same. 

Upon this point the case of Smith v. Harmon, 6 
Mod. 142. and 1 Salt* 315. is decisive. 

Swamif contra* 

An office judgment in Virginia is a very different thing 
from an interlocutory judgment in England. It may 
be set aside, as a matter of right* by the defendant at 
the next succeeding court, and he may plead any . 
matter whatever in the same manner as if no such 
judgment had been rendered. And by the long esta- 
blished practice of Virginia, he may set it aside at any 
subsequent term, by pleading an issuable plea to the 
merits. It is not true, therefore, that Craig could only 
'have alleged matter in attest oj judgment* He might 
have pleaded any thing that Went to show that the 
plaintiff ought not to recover judgment against him. 

Upon the death of the defendant, and the appearance 
of his administrator, it becomes a new suit, and the 
administrator ought to be permitted to plead any thing 
that goes to show that the plaintiff ought not to reco- 
ver judgment against Aim. 

A debt founded upon a devastavit is not of so high 
dignity as a debt upon specialty. It is in nature of 
damages for a tOrt* It is a claim depending upon 
proof of matter of fact in puis. 
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February 19. M«Ki«g*t 

Marchaxl, CIh J. fietivered the opinion of the adm'r. 
spurt to the following effect. 

The. act of assembly of Virginia, is copied almost 
literally from the English statute of 8 and 9 W+ III. c. 
11. The case in 6 Mod. is a decision expressly upon 
that statute, and is precisely in point, that the defend- 
ant upon the scire facias can only plead what the intes- 
tate could have pleaded ; and that it is not to be con- 
sidered as a proceeding against the representative of 
the deceased, but a continuance of the original action. 

The plea is such as could not have been pleaded in 
die original action, and is therefore bad* 

The judgment must be reversed, and the .e- 

manded for the defendant to plead to tne original 
action, if he should think proper.* 

To a question by E. J. Lee,, the Chief Justice an- 
swered, that 'if the plaintiff in error should obtain a 
judgment in the court below, it will of course be with 
casts. So in all cases of reversal, if this court direct 
•the court' below to enter judgment for the plaintiff in 
error, the court below will, of course, enter the judg- 
ment with the costs of that court. 

' * The court below considered this ease at coming witoin tlie act 
of congress, vol Up 71. $ 5i /tatted 34lA September, 1789, which 
. authorises the court " to render judgment for or against the executor 
fr administrator, as the ease may require." It does uot appear whether 
that aftt was taken into consideration br this court. 



KENNEDY v. BRENT. 



ERROR to the circuit court for the district of Co- The rowsna | 
iumbia, sitting at Alexandria, in an action on th" case of the district 
by Kennedy against Brent, marshal of the district of .J^^^ 
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Kennedy Columbia, for the neglect of his. deputy in not serving 
Bpbnt. a sU ^P oena * n chancery, commonly called a chancery at- 
tachment, in due time, whereby the plaintiff lost his 



« *ubi>oena in OCbu 
chancei-v as 

S2b5 JS 1 ! The declaration stated that one Johnston, who did 
and the service not reside in the district of Columbia, was indebted to 
BtTmofa the P laintiff » a resident of Alexandria in that district, 
chancery at- and that one Hampson waj indebted to Johnston ; that 
tacfotttnt in i n order to subject the money in Hampson's hands to 
inakethe gar- the payment of the debt due from Johnston, the plain- 
nishee liable if tiff, on the 13th of December, 1804, filed- his bill in 
the mJney**? chancery in the v circuit court of the district for the 
ter notice of county of Alexandria, and caused to be issued a sub- 
thcwbpojna. p mna m chancery against Johnston ♦ and Hampson to 
answer the bill, which subpoena was then and there de- 
livered to the defendant's deputy to be executed: and 
was prosecutedwith an intention that the debt due from 
Hampson to Johnston would be subjected to the pay- 
ment of the debt due from Johnston to the plaintiff* 
Nevertheless; the defendant, by his said deputy, not re- 
garding his office of marshal in the true execution there- 
of, but contriving and fraudulently intending to hinder 
the plaintiff of his proper remedy for the recovery of his 
debt aforesaid, did not serve the said subpamam char ~ery 
upon the said Hampson within a reasonable time aftex 
receiving the same to be executed as aforesaid, but 
neglected to serve the said process, without any reasona- 
ble cause for so doing, for a long time, to wit, for the space 
of four months and upwards, by. means of which said 
neglect the said defendant altogether lost the effect of 
his said suit in chancery against the Said Johnston and 
Hampson as aforesaid, wherefore the plaintiff saith he 
\s injured, and hath sustained damage* &c. 

The defendant pleaded not guilty, and a verdict, by 
consent, was rendered for the plaintiff, subject to the 
opinion of the court upon a Case agreed, which stated 
that on the 13th of December, 1804, the plaintiff filed 
his bill in chancery against Johnston and Hampson in 
the common form of a bill for a chancery attachment 
in Virginia. And that the clerk of the court, at the 
instance of the plaintiff, issued a process commonly 
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tailed ^ chancery attachment, being a svbfmna in the 
common form to answer a bill in chancery, upon which 
was the following endorsement, viz, "Memorandum. 
The object of the«bili this day filed in this case is to 
stay the moneys and effects of the defendant Johnston 
in the hands of the defendant Hampson, to satisfy a 
debt due from the defendant Johnston to the complain* 
ant. 

(Signed) * G. Deneale." 

That this process, shortly after it was issu d, was put 
into the hands of W. Fox, one of the defendant's de- 
puties to be executed, and might have been served by 
him if he had endeavoured to have served the same, 
but it so happened that he did not serve the same, and 
that it afterwards got into v the hands of Lewis Sum- 
mers, another of the defendant's deputies, who- served 
the same on the 20th day of June, 1805 r and made the 
following return thereupon: * 4 I received this attach- 
nient shortly after it issued, and delivered it to W. 
Fox, D. M. to serve, who shortly after left the" town 
of Alexandria, leaving in the marshal's office two bun- 
dles of process, one marked * process served? and the 
other ' process not served. 7 In the first bundle was 
this subpoena in chancer}'. On or about May or June 
last I was informed it had not then been served. I 
then examined this process •and found it without, any 
endorsement, and took the earliest opportunity to in- 
quire of Mr* Fox as to the service of the subpoena, 
tvho informed me he did not recollect having served 
it. I then, on the 20th of June, served the same on 
Bryan Hampson. The other defendant Johnston not 
found. 

(Signed) " L. Summers, D. M." 

Whereupon it was agreed that the verdict should be 
subject to the opinion ot the court upon the following 
questions: 

" 1. As the marshal by his deputy executed the pro- 
cess on the 20th of June, 1805, before the day ap* 





190 SUPREME OOUHT U. & 

pointed for the return thereof, and returned die nine 
on tfte return day thereof whether he was in law bound 
to have served the same, if in his power to to do n at 
any time previous to the said 90th pi June, 1805, ua» 
less he wa* specially required by the plaintiff to servf 
the same, notwithstanding, he received the same as 
marshal on the day on which the said process was is- 
sued. 

"2, Whether the endorsement on the said process of 
subpoena would, after service thereof create any legal 
impediment to the payment of the money over to the 
said Johnston by th€ said Bryan Hampson, and would, 
in case of such payment after service, make the' said 
Bryan Hampson personally liable for the amount so 
paid over. 

u If the court should be of opinion that the said 
marshal was not bourid to have served the said pro- 
cess, if in his power to do so at any time previous to 
the 20th of June, 1805, (unless he was specially re- 
quired by the plaintiff to serve the same, notwithstand- 
ing lie received the same as marshal on the day' on 
which the said process issued,) then the judgment is 
to be rendered tor the defendant. 

"And if, under the circumstances mentioned in the 
second question, the court should be of opinion, that 
the said Bryan Hampson would not be personally lia» 
ble for the amount so paid over,, and that his not be- 
ing personally liable would be sufficient to discharge 
the marshal from any liability in this cas*» 9 then judg* 
ment is to be rendered for the defendant* 

" But if both those questions are decided for the 
plaintiff, then judgment upon the verdict is to be ren- 
dered for him." 

The court below was of opinion that the statement 
of the case was not full enough to justify a verdict for 
the plaintiff, and directed judgment to be entered up 
for the defendant; whereupon the plaintiff brought bis 
writ of error. 
5 
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Swanw for plaintiff in error. 

The marshal is bound to serve *li process put into 
bis bands for service, as soon as possible, and if he 
does not, be b liable, in a special action 00 the case, to 
any party who suffers any injury by his neglccu Bae. 
Mr. tit. Sheriff. 

The service of the subpoena in this case would have 
bound Kennedy, and if he should pay over the money 
after service of die subpoena, he would do it at his 
peril. If there should be a decree against him he could 
not ^void it by showing that he paid away the money 
after notice. The decree would relate back to the time 
of notice* 

E. J. lee, contra. 

. The marshal is not bound to serve process as soon 
As he can by any possibility serve it, which was the prin- 
ciple which the court below was called upon, by the 
case stated, to sanction. . 

It is sufficient in such' a case as this, if he serve it 
at any time before the return day. The endorsement 
is no part of the process. The marshal was not bound 
to serve that r or to give notice of it to the defendant. 
All that he was commanded to do was to summon the 
defendant to answer the bill according to the command 
of the subpoena. The endorsement was a mere pri- 
vate notice. It might have been served by any person, 
and would have been as obligatory upon riampson as 
if segved by the marshal. This was the opinion of 
Chancellgr Wythe, in the case of Davis v. Fulton. 

February 28* 

Marshall, Ch. J. delivered the opinion of the 
coup to the following effect. 

The questions intended to be submitted to the court 
were, 1st. Whether the marshal was bound to serve 
this process as soon as he reasonably coald \ and, 2. 
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Whether the service of such process would have : 
Hampson liable in case he had paid over the money af- 
ter such service. On these poipts the court has no 
doubt; But the. case is imperfectly stated* It does 
not appear that the plaintiff has sustained any loss by 
the neglect of the officer ta serve die process, and for 
this reason 

- ITte judgment is affirmed. 



KORN AND WISEMILLER v, THE MUTUAL 
ASSURANCE SOCIETY AGAINST FIRE ON 
BUILDINGS OF THE STATE OF VIRQINIA. 



The septra- ERROR to the circuit court of the district of Co- 
dria tom""" I** 1 *** shring at .Alexandria. 

ginia did not 

mtn*s*b2 TW * was a motion i m th * cfmTt kdow, in the name 
tween MM* of the principal agent of the Mutual Assurance Society 
duals. The in. for judgment against Korn &? Wisemiller for 116 dol- 
baUdSngf "^n law* a being the amount due from them for a half quota 
Alexandria did under a declaration for insurance made to the society 
the Mp^tkM^ w 'th G per cent, interest thereon from the 1st day of 
although* the June, 1805." 
company eould 
only inrare _ . . , . . .. . 

homes in Vir- The court below gave judgment according to the 
8»Uon T of C u!e motlori > anc ' the defendants brought their writ of error. 
intured to eon- 
tribute, does This society was incorporated .by the legislature of 
»ot eeate in ,,. . . , J \ , •* . r %^ . 

eonieqaeneeof Virginia, by an act passed on the 22d of December, 

hi» forfeitnre 1794^ entitled " An act for establishing ar Mutual Assu- 
■uraneeby hb naice Society against fire on buildings in this state." 

own neglect. 

pVJw me the The principles of the society are declared to be, 
company are u That the citizens of this state may insure their build- 
aeTof u?e mat *°8 S against the losses and damages occasioned acci- 
jorky. No dentally by fire; and that the insured pay the losses and 
arember can expenses, each his share according to the sum insured.'* 
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4 Iht act provides that the rules and regulations which Koa? 
should be concluded upon by a majority of the subset i- M I' s 
bers at the first meeting, should be binding on all those- ^1*1 7°; 
who should insure their property in that society; and a^\- ,* 
that a majority of the society might at any time alter on? owigL- 
and amend the rules and regulations as they should judge- {- ion » M » ,lch » 
necessary. That certain premiums should be agreed t^th^rSe! el 
upon to be paidjiy the insured to constitute a fund to the wcictjr. 
pay losses. And that if that fund should not be suffi- 
cient, a u repartition" among the insured should be 
made, and each should pay on demand of the cashier 
his share according to the sum insured and the rate of 
hazard. It also provides that the property insured 
should be bound for the payment, and for that purpose 
might be sold. That such quotas when called for 
should be advertised, and when any ; person should 
neglect to pay his quota, his insurance should cease until 
it should be paid. If the property should be sold, the 
purchaser was to become a subscriber in lieu of the 
vendor. The. subscribers might be compelled to pay 
the premiums, on request of the cashier, with 6 per 
tent, interest to the day of payment. 

By a subsequent act, passed in December, 1795, it 
was enacted, u That the said subscribers, a majority of 
them in person or by deputation being present, or a 
majority of the sum subscribed, when any meeting 
shall be held, being there represented, shall have power 
and authority to proceed and act in all matters and 
things in the first redited act mentioned, in as full, ab- 
solute, and unlimited a manner as they might or could 
do if all and every of the said subscribers were actually 
present and attending at any such meeting." 

By an act" passed the 12th of January, 1799, it is 
enacted, "That the said mutual insurance society 
shall have full power to recover the whole, or any part 
of such premiums or quotas as are, or may hereafter 
become, due from any delinquent subscriber or mem- 
ber/ under his subscription or declaration for insurance 
made to the said society, on motion of the cashier of 
the society before the court of the county, or the eourt 
of the district wherein such delinquent may reside, ten 
Yd. VI. Rb 
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days* notice of such motion being previously given; 
and rachr court shall have full jurisdiction to hear and 
determine such motion, and to cause their judgment to 
be enforced with costs by any legal executions j saving 
to any person, against whom a motion shall be made, 
the right of a trial by jury, if he shall desire it. w 

By an act passed the 27th of January, 1803, His 
enacted, u That the said society may insure buildings 
in the county of Alexandria, provided congress shall 
pass a law subjecting those who declare for insurance 
in that society to the provisions and regulations of the 
laws of Virginia, which are already, or may hereafter 
be, passed concerning the said society. The act to 
•commence and be in , force as soon as 'congress shall ' 
pass a law subjecting the citizens of the county of Alex- 
andria who shall hereafter subscribe for insurance in 
the said society, to the same mode of recovery in the 
court of the county of Alexandria as is now allowed 
and granted by the laws of this commonwealth against 
.defaulting subscribers residing within this state." 

> • On the 3d of March, 1803, congress passed such an 
act as was contemplated by the legislature of Virginia. 

% 0n the 29th of January, 1805, Virginia passed an 
act, the preamble to which recites, that it had been 
represented on the part of the society that such a change 
in their constitution as would separate the interests of 
the inhabitants of the towns frojn the interests of the 
inhabitants of the country », is essential to the *equalizd* 
tion" of the risks, and that the same had been agreed 
upon at a general annual meeting of the society. It 
therefore enacts, that the funds should be divided between 
the towns and the country, in proportion to the capital 
subscribed by the towns and country respectively, and, 
that the town funds should be only liable for town loss- 
es, and country funds for country losses. That during the 
year 1805, all the valuations of houses insured should 
Jbe revised, and no loss paid but according to such re- 
valuation subject to a deduction of one fifth thereof; 
" and where such revaluation shall exceed the former 
valualisn^ an additional premium shall be paid" 
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That " it shall be lawful for any member of this society Koto 
to withdraw from the tame, on giving six weeks* pre- My *' g ^ 
vioiu notice, and upon paying all arrearages due at the 
time of withdrawing* 9 ' 

* That aH debts due, or to become due, to the society 
may be sued *for, prosecuted, and recovered in the 
name of the society in the same manner, in the same 
courts, and upon the same principles, as they may now* 
be sued for, &c* except that the name of the cashier 
need not be used. That the agents, Ike. shall perform 
the duties required from agents by the 19th article of 
the rules and regulations now in force." 

By the 19th article of the rules and regulations of 
the society adopted and in force prior to the 29th of 
January, 1805, the duties of an agent were iv to act for 
the society agreeably to the constitution, to apply to the 
houseowners of their respective counties, explain the 
plan to thcpt, make out the declarations of insurance, 
procure the certificate of the majority of three respect* 
able houseowners (of whom the county agent may be 
one) of the valuation of the buildings, transmit the 
declaration* properly executed, to the principal agent, 
and correspond with him on what may be necessary to 
be done." 

The plaintiffs in error made their declaration for in- 
surance in the usual form under seal, and thereby pro- 
mised that they would u abide by, observe and adhere 
to the constitution, rules and regulations which were 
already established, or might thereafter be established, 
by a majority of the assured present in person, or by 
representatives, or by a majority of the property insu- 
red, represented either by the persons themselves, or 
their proxy* duly authorized, or their deputy, as esta- 
blished by law, at any general meeting to be holden by 
the assurance society, or which were, or thereafter might 
be, established by the president and directors of the so- 
ciety." 

In consequence of this declaration, the plaintiffs in 
error paid the original premium of insurance and ob- 
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K*r* tained a policy. The society demanded a halfqUOfo k 

M* As. So. ***** * 8 to sa ^ f ^ or l ^ c J^y 11 ^ 11 ^ as it existed on Ulfe 
' 25th of February, 1805, of a sum equal to one half of 
the original premium, which half quota was required 
to be paid on %he 1st of April, 1805, mid is the sum 
for which judgment is now claimed." 

By the 14th article of the original rales and regula- 
tions of the society, it is provided, that, "In every 
period of seven years. from the commencement of this 
institution, there shall be new declarations and valua- 
tions for insurance upon buildings insured by this so- 
ciety, and whoever fails to renew his declarations and 
valuations for the space of three months from the ex* 
piratiou of each term of seven years, shall cease to 
enjoy the benefits of his assurance till such new decla- 
rations are made ; should the valuation be less than be* 
fore, the assured shall have no right to demand of the 
society- the difference of the premiums, but k shall re> 
main for the benefit of the society, and in case of any 
loss the insured are always to be paid according to the 
last valuation." 

Korn feP Wisemillcr did not, within three months 
after the expiration of the first tefm of seven, years, 
renew their declaration and valuation, and thereby 
ceased to enjoy the benefit of their insurance. 

The town and county of Alexandria, in which these 
buildings were situated was, until the 27th of February* 
1801, a part of the state of Virginia, since which day 
they have constituted a part of the district of Colum? 
bia. The plaintiffs have always been inhabitants of the 
town of Alexandria ever since the year 1789. 

On the 25th of December, 179$,, the society com* 
menced the operations of the institution. 

in pursuance of the act ot Virginia of the 29th of 
January, 1805, a separation of the interests of the in- 
habitants of the towns from the interests of the inhabit- 
ants of the country, has been, made in the manner ex- 
pressed in the 1st, 2d, 3d, 4th, 5th, and 6th factious. 
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The new constitution in that act contained) went into 
operation on the 30th of January, 1805. 

The plaintiffs in error made a declaration of revahia* 
tion of the property insured by them, which declaration 
was under their seals, and was produced and made in 
consequence of the representations of the agent of the 
society, who stated that the plaintiffs in error, were 
bound by their former declaration, and by the rules and 
Regulations of the society, so to do. 

C. Lee, for the plaintiffs in error, contended, 

1. That they were not members of the company on 
the 25th of February, 1805, when the demand was 
made. I 

By the cession of the district of Columbia to the 
United States, the town of Alexandria ceased to be i* 
Virginia, so that the plaintiffs in error were not Vir- 
ginians, nor was their property in Virginia, and one of 
the fundamental articles of the charter would thus be 
violated if the property should continue to be insured. 

By accepting the new charter the old was dissolved, 
and no person could be a member of the new co'mpa- 
ny unless by a new declaration, and by accepting a new 
policy. 

2. That the revaluation, and new declaration did not 
hind the plaintiffs in error, because it was made under 
a misrepresentation made by the agent of the society} 
and it is immaterial whether it were a misrepresenta- 
tion as to the fact or as to the law* 

Py the charter the assured only were to be consider- 
ed as members of the company. When a person ceased 
to be assured he ceased to be a member, and was no 
longer liable to new calls, If the property of Korn & 
Wisemiller had been destroyed by fire after the £fth 
of February, 1801, fthe day of the separation of Alex* 
andria from Virginia,) the society would not havo 
oeen liable; 'Korn &? Wisemiller * therefore, cannot be 
liable for a share of th? losses which have happened 
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Ko%w since that time* It was a fundamental principle oftbe 
Mv. \% So. charter, that the Insurance should be mutual* 

The act of congress of the 27th of February, idGl, 
which adopts the laws of Virginia as the laws of that 
part of the district of Columbia; does not aid the so- 
ciety, for the. law of Virginia authorized insurance to 
be made upon houses in Virginia only* Any person 
might withdraw from the company by refusing to pay 
a quota, or by refusing to accept a policy. 

Sxvatin, contra. 

The original charter gave the majority of the mem* 
bers a right to bind the residue, as we4l by alterations 
in the charter itself, as by rules, by-laws and regu- 
lations ; a majority could accept a new charter, and 
thereby bind all the members. 

The cession of the district of Columbia did not de- 
stroy private rights; it only changed the political rela- 
tion of the inhabitants* 

Mo person could ' withdraw from the company 
otherwise than by the mode pointed out in the. act 
of Virginia, after giving the notice prescribed. The 
suspension of the insurance- of a person refusing or 
neglecting to pay, his quota, is a mere penalty, he does 
not cease to be a member, he still remains liable for 
his share of the losses, notwithstanding the suspension 
of his own insurance. 

If there was a misrepresentation by the age*nt of the 
society, it was a misrepresentation of -a principle of 
law which the plaintiffs in error were bound to know 
as well as the agent. They were members of the 
company, and ought to have known all the obligations 
they contracted as such. Forth* Eq* 108. Doct* &f Stud' 
1. 46. 309.. Woodd. GQ]5. Bullcr, 31. 

Johnson, J. delivered the opinion of the court as 
follows: 

This cause comes up from the circuit court of Alex- 
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ahdria, in -which * aummaty judgment has been given Ko»» 
for the recovery of a coottibutioti demanded of the M v £ u s ^ 
members of the mutual assurance society conformably 
to its by-laws. 

The plaintiffs here contest their liability upon seve- 
ral grounds. 

1.. Because, by the separation of Alexandria from 
the state of. Virginia* they virtually ceased to be men> 
bers of the institution. 

S. That, by having omitted to revalue within seven 
years, they were no longer insured, and, of conse*' 
que nee, .not liable to contribute. 

3. That, by. the alteration of the charter in 180£, 
their security and liability became so materially 
changed, as to discharge them from their contract. 

4. That their revaluation in 1805 ought not to be 
obligatory upon them,, because they were deluded into 
it by false or incorrect suggestions. 

5. mat they are not liable, under the description 
of persons who. had' insured prior to 1804, as they, 
ought to be considered only as having insured at the 
time of their revaluation. 

. On the hrst of these points, the court are of opinion, 
that the separation of Alexandria fnom the state of Vir- 
ginia could have no effect upon existing contracts of 
individuals. Such divisions of territory are entirely 
political; a separation of jurisdiction takes place, but 
private interests and private contracts remain unaffect- 
ed, and every individual relation continues the same, 
except that of being associated under the same govern- 
ment. The circumstance, that the law of Virginia, 
has limited the company to the bounds of the state," 
in performing its functions, could only prevent them, 
from making new contracts subsequent to the separa- 
tion, and until they had received additional powers, 
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but could not release them from their liability to in* 
dividual with whom they had previously competed. 
Nor can the circumstance of the members of the le- 
gislature being authorized to represent their respective 
counties, affect the case ; for, although the Alexandria 
property could no linger be represented in that mode, 
there was nothing to prevent their appearing in person, 
or by proxy, at the meetings of the company. 

The court are further ot opinion, that all the other 
grounds assumed by the. plaintiffs are equally untenable* 
Although, at the first view, it would appear reasona- 
ble that he who is not insured is not bound to contri- 
bute, yet there may exist strong reasons why, under 
the peculiar organization of this company, a different 
rule shbuld be adopted ; and certain it is that the in- 
dividual may, by his own act, subject himself to such a 
state of things. The liability of the members of this 
institution is of a twofpld nature. It results both from 
an obligation to conform to the laws of their own ma- 
] ing, as members of the body politic, and from a 
particular assumption or declaration which every in- 
dividual signs on becoming a member. The latter is 
remarkably comprehensive. " We will abide by f 
observe and adhere to the constitution, rules and re- 
gulations which are already established, or may here- 
after be established, by a majority of the insured pre- 
sent in person, or by representatives, or by the majority 
of the property insured, represented either by the per- 
sons themselves, or their proxy, duly authorized, or 
their deputy, as established by Jaw, at any general meet* 
ing to be held by the said assurance society, or which 
are, or may hereafter be, established by the president 
and directors of the society." It would be difficult to 
find words of more extensive signification than these, 
or better calculated to aid, explain and enforce the 
general principle, that, the majority of a corporate body 
must have power to bind its individuals. It is true 
that the words of this, declaration, as well as the gene- 
ral power of a corporate liody, must be restricted by 
the nature and object of its institution; but apply this 
rule to the case before us, and it cannot avail the 
plaintiffs, for both the rule which suspends the secu- 
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rity and the alteration made in its constitution, under a K ° R * 
vote of the majority, are strictly conformable to the mu. A« So. 
general objects for which the company was insti- 
tuted. 

We are of opinion that whilst Korn & Wisemiller 
continued members of the society, they remain sub* 
ject to the general liability which that state imposes ; 
and that, after becoming members, their ceasing to be 
so mast be determined by the rules of the society, 
which rules, as far as we are at present advised, admit 
of only two cases ; one is, where the house insured is 
consumed by fire, and the oth^er, upon giving the 
notice, and conforming to the other regulations im- 
posed by the by-laws. 

It is observable that the rule which imposes the ne- 
cessity of a septennial valuation oT the property insu- 
red, does not contemplate a total rescission or annihila- 
tion of the contract; on the contrary, it is express in 
declaring that, upon a revaluation being made, the 
party shall continue insured by virtue of his former 
policy. We, therefore, consider this suspension of his 
security merely as a penalty imposed upon the member 
for neglecting to conform to a rule of the society. 
And it is certainly much more reasonable that he 
should be subject to a loss or inconvenience for his own 
neglect, than that he should be released from his lia- 
bility to the society, in consequence of it. 

As to what is contended to be a material alteration 
in their charter, we consider it merely a* a new ar- 
rangement or distribution of their funds and whether 
just or unjust, reasonable or unreasonable, beneficial 
or otherwise, to all concerned, was certainly a mere 
matter of speculation, proper for the consideration of 
the society, and which no individual is at liberty to 
complain of, as he is bound to consider it as his own 
individual act. Every member, in facty stands in the 
peculiar situation of being party of botl sides, insurer 
and insured. Certainly the general submission which 
they have signed will cover their liabilif' to submit to 
this alteration. 

Voi.vr c * 



202 SUPREME COURT tJ. S. 

Kohn The view which we have taken of this subject affords* 
_ f e an answer to the fifth ground, and, in a great measure, 

MU, As. SO. • . t A i w . w 

to the fourth. 

We consider the insured, upon every revaluation, 'as 
in under his former rijjht of membership, and, of 
consequence, that the plaintiffs come under the descrip- 
tion of persons who had insured before 1804; and, for 
the same reason, the representation of Scot (could 
any. effect at all be given to the circumstances to which 
he testifies) was true, as to the membership of the 
plaintiffs, and as to their liability in that capacity. They 
jnuat have known it was a question of law, on which 
Scot possessed no power to commit the society, and on 
which the plaintiffs themselves ought to have been as 
well informed as any other individual. 

Judgment affirmed. 



ATKINSON v. THE MUTUAL ASSURANCE SO- 
CJETY vGAlNST F1HE, ON BUILDINGS OF 
THE STATE OF VIRGINIA. 



RrnkS™ TB,S ase d * ered from thc <*** of Korn & W» 
• revaluation miller v. Tht Mutual Assurance Society; that being 

j&e t »rtj u J eS for a half quota, and this for the additional premium 

b anly apon upon * revaluation, under the 7th section of the act of 

*•«**«. 1805. (See Virginia Laws, v. 2. App. &L) 

The question (which was submitted without argu- 
ment) was, whether the additional premium should be 
charged on the whole sum at which the buildings were 
revafuedjQt only on the excess between the old and 
new valuation. 

Johnson J. The court is of opinion that the rule 
on the subject of premium imposes the additional 
premium only on the excess of the revaluation beyond 
the former valuation. 

Judgment reversed. 
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thjl u, a, 

THE UNITED STATES v. SHIP HELEN. Umv ' 



THIS wad an appeal from the sentence of the dis- A vessel having 
trict court of the United States for the district of of 0, £e\* ,ited 
New-Orleans, which dismissed the libel. stated cannot 

be seized foe 

The ship Helen, a vessel of the United States, du- X£ Ihc'uw 
ring the existence of the act of congress of the 28'h bai expired, 
oi February, 1806,, "40 suspend |he commercial inter- ?"e2i pro™* 
course between the United States and certain ports of won be made 
the island of St. Domingo, had traded with one of the ^^ty^r 
prohibited ports, contrary to that act. The act was 
suffered to expire on the 25th of April, 1808. After* 
wards, to wit, on the 20th of September, 1808, she was 
seized, on account of that violation of the act, by the 
collector of the port of New-Orleans; but the libel 
was dismissed by the judge, on the ground that the law 
had expired. 

The United States appealed. 

The case was now submitted without argument ; and 
upon the authority of the case of » at last 

term, 

The sentence was-afiirafitd. ' 



STEWART v. ANDERSON 



ERROR to the circuit court for the district of Co- . ** *>. ***?* 

• . . • ' m Virginia by 

lumblSU rhe asugntc of 

a negotiable 

Stewart, the endorsee of a promissory note, brought J^""3ii ntt 
his action of debt, under the statute of Virginia, against the maker, the 
Anderson, the maker. The note was paade payable JJ^JJjyjJ 
to W. Hodgson, and by him assigned to Stewart. It note et the**- 
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Stewart was dated the 25th of April, 1807, and payable 189 
A v * days after date, for 330 dollars and 56 cents. 

aigiior which The defendant pleaded, 

he held at the. 

ceiving notice !• Nil debet; and, 
of the assign- 
or* note, ai- 2 « That at the time the note became due, and be- 
chough ' the fore the defendant had notice of the assignment thereof 
^ c w ^ Ui £jj to the plaintiff by W. Hodgson, the latter became, and 
due at the now is, indebted to the defendant in the sum of 566 

tic?°but C beI d ° UarS and 67 CeQt *» ^ n ° te d * ted the 29th of J une » 

(satfe due be- 1807, and payable 60 days after its date. That the 
fopc ^T^h de f cadan * has been, and 'still is, ready and tioth offer to 
ST* safe was •** off against the money due from him by the note 
brought mentioned in the declaration, so much of the 566 dol- 

lars and 67 cents, as will be and is sufficient to dis- 
charge all that is due and owing from him for and on 
account of the note in the declaration mentioned. 

Upon the trial in the court below the jury found a 
special verdict, which states, that Hodgson transferred 
to the plaintiff the note in the declaration mentioned ; 
and afterwards, on the 14th of August, 1807, for the 
first time informed the defendant that the note was 
transferred, but did not say to whom* At the time of 
that information, the defendant held a note of W. 
Hodgson, dated the 29th of June, 1807, for .566 doU 
lars and 67 cents which was given for a full and valua- 
ble consideration, and payable 60 days after date. 
When the defendant was informed of the transfer of 
the note he made no reply. The jury finally conclude 
by saying that they u pud for the ^defendant) provided 
the court are of opinion that the verbal notice given by 
Hodgson to the defendant, on the 14th of August, of 
. the transfer of the note in the declaration mentioned, 
was not sufficient to bar the defendant's right of offset- 
ting his aforesaid note of 566 dollars and 67 * cents, 
against the plaintiff's note in the declaration mention- 
ed. But should the court be of opinion that the said 
notice was sufficient to entitle the plaintiff to the mo-* 
ney in the declaration mentioned, as against the de- 
fendant, then they find for the plaintiff," &C. 
4 
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Upon this special verdict the judgment of the court Stuwaw 
below was for the defendant; and die plaintiff brought A v ' _ 
his writ of error. 

Toungs, for the plaintiff in error, contended that the 
note offered in discount was not a good set-off, because 
it was not payable at the time the defendant had notice 
of the assignment. 

The act of assembly of Virginia (P. P. 36.) pro- 
vides, that " assignments of bonds, bills, and promissory 
notes, and other writings obligatory, for payment of 
money or tobacco, shall be valid ; and an assignee of 
any such may thereupon maintain an action of debt, 
in his own name, but shall allow all just discounts, not 
only against himself, but against the assignor, before 
notice of the assignment was given to the defendant" 

Under this act of assembly it must be a just dis- 
count before notice ; this could not be a just discount 
until it became payable. Money cannot be offset 
before it be due. 

The act of assembly was hot intended to embrace 
commercial cases. If it did, it would destroy the 
negotiability of notes, and all credit and confidence in 
mercantile transactions. 

The Court stopped JE. J. Lee, contra. 

Marshall, Ch. J. If Hodgson's note had not been 
payable till alter Anderson's, it would have been a 
different case; but being payable before Anderson's, 
and holden by Anderson before notice, it is such an 
offset as he might avail himself of at the trial. 

Judgment affirmed.. 
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Mar Is Co. 
„ v THE MARINE INSURANCE COMPANY OF 

HODGSOV* 

ALEXANDRIA v, HODGSON. 



The refusal ERROR to the circuit court of the district of jCo± 

of an inferiorj b j 
court to alio* *«"*«*«* 
a plea to be 

amended, or a Th e f or itier judgment of the cotirt below in' thii 
S2 f or° tt cause, in fa your of the now plaintiffs id error, having 
grant a new been reversed in this court, and the cause sent back fot 
SJt*SS; the trial of the issues <g fact,* the plaintiffs in error, 
cannot be as- before the cause could be regularly called for trial ac- 
•igned at er- coding to the rules and practice of the court, moved 
After a cause the court beloW for leave 'to amend the pleadings by 
thr ma ?nferiOT ^ding to the former eight pleas, a ninth and a tenth 
court, such plea* injhe words following : 
court may re- 

aTpTe^aS: 9th plea. And the said defendants, by their attor- 
jnit amend- nC y aforesaid, by leave of the court, and by virtue of 
Sre^Sy 10 Sed! the statutes in such cases made and provided, ,for fur- 
even after the ther -plea in this behalf say, that the said plaintiff 
h.T'^ectded ought not to have and maintain his action aforesaid 
such pleat to against them, because they say, that the said marine in- 
demu^rT 11 «"»** company (by the act of assembly of Virginia 
In an action incorporating said company, which act of assembly 
^^T^^ukr ^7 uo * b r * n 8 here * nt0 cour -0 are authorized to 
JeS?aii tpeciai make rules and regulations for the conducting the bu- 
matterof de- 8 i nc8S of the said corporation, and that one of their 
JiSded. a,t u^ said rules and regulations requires that every order 
der the plea of f or insurance shall be made in writing, and shall con- 
>MAe£ tain the name of the vessel and master, the place from 
fcndant cannot- whence and to which insurance is required to be made, 
^hfch e ^Tto with aa Ml a description of the vessel and voyage as 
vacate tbepoii- can be given thereof, and especially as to her age, ton- 
€T in order to na 8 c anc * equipment, and that it was always and is the 
proved^con- practice of the said insurance company to make no in- 
demnation of a surance upon the body of a ship, her tackle, apparel 
necSsar^tJ and furniture, beyood the reasonable value thereof ac 
pi-oduce the> cording to the representation and description given 
%Lce Uld " n ' thereof as to her age, tonnage and equipment,, which 
it U a usetesi ru i e an <i practice diminishes the risks of insurance in 

• See <mie t v. 5. p. JQO. 
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tegard to losses contrived, designed, effected and con- Mar - l»-C* 
cealed by the insured when they ate greatly over insu- HoD g Solu 
red ; and that the said rule and practice was, at the ^#- -^w' 
time of making and concluding the contract aforesaid pmetiee ' to 
in the declaration mentioned, well knowo to each of JJjSjJjJjf pr £ 
the said parties making the said contract ; and that 10 length. The 
induce them, the said defendants, to sign, seal .and ^"fi^^Z. 
deliver the aforesaid policy of insurance, thereby insu- ceedings are 
ring to the value of eight thousand dollars upon the jJJ* an evi a l £ l £|| 
body, tackle, apparel and other furniture of the bri- u n pon the poti- 
gantine Hope aforesaid, he the said plaintiff, in t ffect- e y <* ' m *** 
ing the said policy on the 30th of September, in the ^i^ao action 
year 1799, at the county aforesaid, stated and rrpre- «i*m a vfthwd 
seated that the said brigantine in the month of July, JompeuJn* for 
in the year last mentioned, was a stout well built ves- the muiei-wri- 
sel of about 250 tons burden, An gcod order, and well JJJ* to p f|de,!ee 
found in sails, rigging, &c. built in Massachusetts, and that the real 
from six to seven years old, and requested an insu- ¥ "J" e , ?* *JP 

,. 7 . » .. . t n , i , subjeet insured 

ranee upon the said brigantine, her tackle, apparel i 8 different 
and furniture, rating her value at the sum of 10,000 fp "« tjg- **• 
dollars for the voyage in the declaration mentioned at ©y. m " 

the commencement of the risks to be insured. And 
the plaintiff represented to the defendants on the same 
30th day of September, in the year 1799, at the coun- 
ty aforesaid, that the said brigantine, her tackle, apparel 
and furniture, were of the value of 10,000 dollars, at 
the time the risks of the voyage to be insured by the 
contract aforesaid, would commence; and the defend- 
ants aver, that in consequence of the said representation, 
and placing full faith and credit therein, they were in- 
duced to sign, seal and deliver, anu did sign, seal and de- 
liver thi* said policy of insurance on the said 30th day of 
September, in the year aforesaid, at the county aforesaid, 
to the plaintiff, thereby agreeing in the said policy to fix 
the value of the said jrigantlne, her tackle and apparel 
and other furniture, at the sum of 10,000 dollars, and 
thereby insuring to the amount of 8,000 dollars for the 
voyage aforesaid, upon the said brigantine, her tackle, 
apparel and furniture. And the said defendants further 
aver, that the said brigantine Hope was not, in the month 
of July, in the year aforesaid, or at any time, a well 
built vessel of the burden of about 250 tons, and was 
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Mar. I v. Co. not from six to seven years old in the said month of Jtt- 
v - ly, in the year aforesaid, but was much older than from 

^HopGsoir g .^ x ^ geven years old in the said month of July, in 
the said year, that is to say, more than eight and a half 
years old, and had been ill built" in the year 1790, in 
the province of Maine, in Massachusetts, and there- 
after was raised upon and rebuilt * that the value of the 
said brigantine, her tackle, apparel and furniture, 
was never at any time whatever equal to one half the 
said sum of 8,0Q0 dollars. , And the defendants say 
that the difference aforesaid between the true built, 
age, tonnage and vajue of the> said ship, and the afore- 
said represented built, age, tonnage and value thereof 
was material in regard to the risks of the voyage in 
the said policy of insurance mentioned, and this they 
are ready to verify; wherefore they pray judgment, &c# 

10th plea. And the said defendants, by their attorney 
aforesaid, by leave of the court and of the statutes in such 
cases made and provided, for further plea in this behalf 
say, that the said plaintiff ought not to have or maintain 
his action aforesaid against them, because they say that 
the said policy of insurance was had and obtained of 
them by means of the fraud of the said George F* Straas 
in the declaration mentioned, with intent to deceive 
and defraud the said defendants of a large sum of mo- 
ney thajtis to say, of the difference between the just 
and fair value of the said brigantine, her tackle, ap- 
parel and furniture and the sum of 8,000 dollars in- 
tended to be insured by the said policy, which differ- 
ence exceeded one half the sum last mentioned, that 
is to say, exceeded 4,000 dollars, and this they are rea- 
dy to verify \ wherefore they pray judgment, &c. 

But the court below refused to permit the pleadings 
to be so amended, in consequence of which the cause 
went to trial upon the three issues of fact which had 
already been joined, viz. 

1. That the defendants " have well and truly done 
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and performed all things they by. the said policy of in- Mar. i n . Co 
surance were bound to perform." v. 

Hodgson. 

2. That the brigantine Hope u was not taken and v— ' 
seized by' certain British vessels and carried into Ja- 
maica and there libelled condemned and sold in man^ 
ner and form as in the declaration is set forth ;" and, 

3. That die brigantine Hope- was not, when she 
sailed from her last port in the island of St. Domingo, 
on tho voyage insured, a good, sound, staunch, sea- 
worthy ship, able to perform the voyage insured. 

Upon the trial of these issues the defendants offered 
evidence of the facts stated in the ninth and tenth 
pleas, 'which the court rejected as inapplicable to either 
of the issues. To which refusal the defendants except- 
ed. 

The defendants also offered in mitigation of damages, 
evidenced prove that the vessel, at the time she sailed 
upon the voyage insured, was nc north one half the 
sum /insured, and that ♦he high valuation in the. policy 
was produced by an untrue and unfair representation, 
oq the part of the insured, of, the age, tonnage and 
built of the vessel, and that the misrepresentation in 
those respects was material to the contract of insu- 
rance, and thereupon prayed the court to. instruct the 
jury that if they found the facts to lie so, they ought 
not to take the valuation stated in the policy as the' 
true value o the subject intended to be insuied, but in 
assessing the damages of the plaintiff, they ought to 
take the just value of the sajd brig, &c. at the com- 
mencement of the risk insured, although all the issues 
df fact should be found for the plaintiff. Which in- 
struction the court refused to give, having already in- 
structed the jury, in case they should find tfce issues 
for the plaintiff, to reserve, for the decision of the court, 
die question as to the principle upon which the dama- 
ges should be estimated and assessed. To which re- 
fusal the defendants also excepted- 

The ^plaintiff, for the purpose of proving the libe 
Vol. VI. Dd 



210 SUPREME COURT U. S, 

IIar. I*» Co. and condemnation in the declaration mentioned, pf#* 
Ho Joeoji. 4uced and read to the jury, without objection at the 
time on the parttof the defendants, a copy of the whole 
record and proceedings in the vice-admiralty court at 
Jamaica, respecting which the counsel for the parties 
hqd entered into the following agreement, yjz. '** 1 he 
defendants waive all exceptions to the authentication 
of the record of the proceedings in admiralty con* 
cerning the condemnation of the brig Hope, but save 
every objection to the contents of the said record ex- 
cepting the matter of authentication. The plaintiff 
admits, as evidence, the affidavit of Gibson & Evaqa^ 

After the reading of which, the defendants, ii* order 
to prove that the vessel was not, at the time of cap- 
ture* in the due course of the voyage insured, and the 
condition she was then in, offered to read in evidence 
to the. jury, from the said record of proceedings, n 
copy of the deposition of William Murray, taken in 
preparqtortOy to be used in the said court of vice-admi- 
raliy. 

But the court instructed the jury that the said depo- 
sition of the said William Murray, so taken, is not 
competent evidence in this cause to prove the said 
facta* To which instruction the defendants expepted. 

The plaintiff moved the court to direct the jury, 
that if, from the evidence, they find all the issues of 
fact for the plaintiff, then they should find their ver- 
dict in the following forn» t > viz* " We of the jury find 
all the issues of fact joined in this cause for the plain- 
tiff, and do assess his damages by reason of the breach 
of covenant in the declaration mentioned, <to the sum 
of — . The amount of damages so assessed to be 
.nevertheless subject to the opinion of the court upon 
the following point reserved, viz. if (he value fixed in 
the policy, set out in the declaration be not conclusive 
upon the parties, and it be competent to the jury ^ under 
any of the issues pi fact joined in this cause, to hear 
evidence concerning, and to inquire itito the real value 
ot the vessel in the said policy mentioned, so as to re- 
duce the agreed value mentioned in the said policy, and 
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to estimate the plaintiff's damages according to such m*r. Iw.O*. 
reduced value, as aptu*lly proved, then, and not other- 
wise, fve assess the plaintiff's damages (in heu of the 
sum above assessed/ to the sum of — . To which 
direction the defendants objected, and prayed the court 
if they gave the jury any instruction upon the sub- 
ject, to direct them to find the smaller sum in damages, 
if the court should be of opinion that it was compe- 
tent for the jury to hear evidence concerning the mis- 
representation as to the agej built, and tonnage of the 
vessel. 

. But the court refused to give the instruction prayed 
by the defendants, having before refused to suffer the 
defendants to give evidence of misrepresentation by 
the plaintiff in obtaining the policy, under either of 
the issues of fact joined in this cause, to which refusal 
the defendants had taken a bill of exceptions* But the 
plaintiff having consented to permit the defendants to 
give evidence of the real value of the vessel^ at the 
time the risks insured commenced, (saving the objec- 
tion to the competency of any parol evidence upon any 
of the said issues of fact, concerning the real value of 
the said subject insured,) the court directed the jury- 
to find their verdict as prayed by the plaintiff. 

To which refusal and instruction the defendants ex- 
cepted. 

The jury found a verdict in the form directed by 
the court, and filled the first blank with the sum of 
11,452 dollars and 34 cents, and the other with the sum 
of 6,441 dollars and 71 cents* 

The court, after consideration,, rendered judgment 
for the largest sum, being of opinion that the value 
stated in the policy was conclusive between the par- 
ties* 

The 'defendants brought their writ of error, 

C. lxt % for the plaintiffs in error. 

1. The court below ought to have permitted .the adv 
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Mar. Ik. Co. ditional pleas to be filed. When a cause is sent back 
v< from this court with a mandate " that such further and 

odcson. Qt j lcr pi-Qc^edings be had in the said cause, as, according 
to right and justice and the laws of the United States, 
and agreeably to the judgment of the said supreme 
court, ought to be had," it is open to all amendments as 
if it were an original cause, and as if the former plea 
had been adjudged bad by the court below in the first 
instance. 

Amendments are permitted, even after judgment 
upon demurrer,* according to the discretion of the 
court. And this court will reverse the judgment of the 
court below, if it has not soundly exercised its discre- 
tion. 5 Term Rep. 112. Wilkins v. Despard. 7 Term 
Rep. 703. The King v. The Graritford Corporation. 1 
tranche 117. Renler v. Shehee. 1 Wash. Doxvnman v. 
Downman: 1 Burr. 3*7. 322. 1 Wash. 313. 4 
Cranchj 433. Pollard v. Dwight. 

The 9th plea was different from any before offered. 
And it was not necessary that the plea of fraud should 
have been more specific. 3 Wentup. 414. 3 Datt. 321. 
Wiscliart v. Dudley. 1 Woodd. 207. 3 Co. 77. Ferrer's 
case. 

The court ought to have received evidence of fraud 
and misrepresentation upon the first issue, which was 
in the nature of a general issue. The plea might per- 
haps have been adjudged bad upon demurrer; but it is 
aided by the joinder of issue upon it, and every thing 
which could show that the defendants were not bound 
by their covenant to do any thing, was admissible upon 
this issue. 

System of Pleadings 321. 5 Com. Dig. tit. Pleader, 
E. pL 37. C. * 5 Esp. Rep. 38. 

-If the evidence was not directly admissible upon 
either of the issues, it ought still to have been received 
in mitigation of damages. The contract of insurance 
is only a contract for indemnity ; and if, upon a total 
loss, the insured receive the full value of the subject 
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insured, it is all that he can in equity and good faith Mae, UXo. 
require. 4 Burr. 1966. Da Costa v. Perth. Cowp. ▼• 

583. Grant v. tarkimon. Hodoio* 

In this very case this court has intimated an opinion 
that the misrepresentation might be a subject of consi- 
deration in inquiring of damages. 

Upon a total loss, (he value stated in the policy is 
only prima facie evidence. Marshall, 1 iO, ill. 199. 
612. 701. 2 Atk. 554. Sadler? Company v. Babcock. 

The court ought to have admitted the deposition of 
Murray to be read froVn the record of the vice-admi- 
ralty. By the British treaty the whole proceedings are 
made evidence. 

The court also erred in rendering judgment upon 
the verdict for the larger sum. It was competent for 
the jury to hear evidence ol the real value oi the vessej, 
and to assess damages accordingly. 

Swann y contra. , 

The court below committed no error in rejecting the 
9th and 10th pleas. They were offered after the cause 
nad been remanded from this court. There will be no 
end to delay, if the party be permitted to amend after 
judgment against him upon a writ of error. 

As a matter of discretion also, the court did right 
in rejecting the 9th plea. They ought not to have 
indulged thfc defendants with filing a plea at that 
late stage of the cause, which tendered the same 
issue which they had refused to join when ten- 
dered by the plaintiff in his replication to the 6th 
plea. Besides, the; matter of the plea was covered 
by the implied warranty of seaworthiness; for if the 
facts stated in the plea were at all material, they must 
have been so only in regard to the ability of the veSsr * 
to perform the voyage. The substance of this plea 
was therefore included in the issue of seaworthiness. 

The amission or rejection of a plea after an issue 
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Ma* hr.Co. is joined, is not an error for which fhe judgment can 
Hoboso*. ** rcverscd » ' fc ** & »n^« matter of discretion; the 
party can hare no legal ground* to insist upon it. 7 
Term Rep. 703. The principle t'lat this court wiP. 
not reverse a judgment for a proceeding in die court 
below which was within its discretion, has been decidtd 
in regard to the, continuance oi causes^ and the granting 
new trials. 

If it be a case in which a writ of efror lies, still ndertfoa 
was com mitted bydie court in the exercise of its discretion 
in rejecting the 10th plea. It. is uojt a dfrect allegation of 
fraud, nor does it aver that #ny damage was sustaihed 
by the defendants in consequence of th$ fraud* The 
plea is not sufficiently explicit in charsfQg' the fraud; 
it does not state in what^ particulars the $-aud consisted. 
Neither of the pleas coir d be considered as a fair plea 
to the merits.^ They must have produced demurrers, 
and additional delay. 

There Was no error in rejecting' the evidence of 
he facts stated in the 9th and 10th pleas v because thtre 
^as no issue to wffich those facts could apply 

The piea that the defendants had performed all that 
they were bound to perform must be considered as an 
averment of a matter of fact, not of a matter of law; 
The only act Which the defendants were bound to per- 
form was to pay the money if a -loss happened. > The 
. plea therefore amounts to an averment that they had 
paid the .money. 

There was no error in rejecting the copy" of Murray's 
deposition, for if was not taken in the cause. The 
plaintiff had no opportunity to cross-examine him. It 
was entirely an ex parte proceeding* 

There could, be no error in the direction given by 
the court to the jury to find their damages in the alter- 
native, or conditional manner j it is often done when a 
question of law is to be saved. It is a kind of special 
verdict. The error, if any, must have been in render- 
ing the judgment for the largest sum*. 
4 



FEBRUARY, 1810- 215 

The correctness of this judgment depends upon the Ma * In. Co. 
question whether it was competent for the jury, upon Ho *' GWV 
either of the issues, to hear parol evidence of the value* 

The policy waa scaled* and subject to all the incidents, 
of a sealed instrument at common law. The value 
agreed upon by the parties, under seal, cannot be denied 
by parol evidence. 4 Bac. 106. Salk. 276: 2 Burr. 
1171. Lewis v. Rucker.^ 4 Burr. l 2228* Lowe v. 
Peer*. 

But even if it were a policy without seal, the agreed 
value in the policy would be conclusive. , "ParA t 104. 
267. 1167, 

The agreed value is conclusive unless it appears to 
be a cover for a wager. An inquiry of the actual valufe 
Is never made upon a Valued policy but with a view to 
ascertain whether it be a wager policy. There- is not 
an instance in the English books of the agreed value 
ever being reduced to a smaller sum. Upon a total loss, 
the agreed value is to be recovered, or nothing. If this 
be not the case, and you can go into the question of the 
actual value* every policy is reduced to an open policy. 

Suppose a man should, make a bad bargain, and pur- 
chase' a vessel for 10,000 dollars, not worth 5,000. He 
insures, and it. is agreed that the vessel shall be valued 
at 10,000 dollars*. A total loss happens ; shall he be 
obliged to receive only the value of the vessel to be 
ascertained by a jury ? 

This is like every other case of liquidated damages ; 
it is conclusive between the parties. 

As to plea of fraud, it wis too vague. The preee* 
dent cited from Wentworth is against them ; the ves- 
sel in that case was stated to have been fraudulently 
consumed by fire. The case from Dallas is not rele- 
vant. The case of Pollard and Dwigt^t is against 
them. The court there refused to direct the amend- 
ment to be made. The case from 1 Wash. 313. jwas 
upon a special demurrer, and it was most clear that the 
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Mar^Iw. Co. j U8 tice of the case required the amendment. It was a 

Hodgson. case clear ty within the equity of the statute of jeofails. 

w^-v^w In the case from 7 Term Rep. 703. the court did give 

leave to amend under the statute of jeofails, bit it 

was in the exercise of its discretion* 

E. J. Lee 9 in reply. 

Amendments may be made at any time, even after 
verdict, and for that purpose a new trial will be granted. 
7 Term Rep. 132. TomRtnson v. Blacksmith. Str. 1151. 
1162. Comb. 4. 3 Cali y 522. fude v. Syme. 2 Salk. 
622. 

If the facts in the 9th plea would have vacated a 
policy not under seal, the court ought to have suffered 
them to be pleaded to a sealed instrument, especially after 
the 6th plea (which had been formerly adjudged good 
by the court below) had been rejected by this court. 
By that rejection the defendants were entirely shut 
Out from the benefit of these facts upon the trial. 

The misrepresentation was material to the risks of 
the voyage, and every such misrepresentation, whether 
fraudulendyor innocently made, destroys the pfelicy. 
Marshal^ 335. 

Fraud vitiates every contract, and may be examined 
into by a court of law. It has been decided that 
courts of equity have no Jurisdiction of insurance 
cases. 3 Bro. Pari Cos. 525. De Ghetoffv. The London 
Assurance Company. The contract of insurance is 
founded updnthe principles of equity, and governed in 
all its parts by plain justice and good faith. 

In a court of law a defendant may show that the 
consideration of a bond is bad. Collins v. Blantern, 
2 mis. 347. Guichard v. Roberts, 1 W. BLAA5. 4 
Ball. 269. Jenk. 254. pi. 45. 1 Burr. 396. 1 Term 
Rep. 619. Winch v. Keek/. 

In covenant the plaintiff can recover only such dama- 
ges as he has actually sustained, and the defendant may 
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Jive in evidence any thing which shows that rw damage M AR * **• °° 
as been sustained by reason of the breach of any cor n 0D o 80 w. 
venant which the defendants were bound to perform* 
Evidence of fraud and misrepresentation went to show 
that the defendants were not bound to perforin any of 
the covenants, and therefore the plaintiff was not en* 
tided to damages. 2 Sehvyn> 464. 

March 17. 

Livingston, J. delivered the opinion of the court as 
follows: 

This is an action of covenant,' on a policy of insu- 
rance, to Vhich the defendants pleaded, 1. That they 
had performed all things which, by the policy > they 
Were bound to perform ; 2. That the vessel insu- 
red was not captured and condemned as in the decla- 
ration is mentioned ; and, 3. That the vessel insu- 
red was not seaworthy : on which pleas is sues we 
taken by jthe plaintiff* 

There were, also, five special pleas, to which there 
were demurrers, all of which were allowed by the cir- 
cuit court, except the one to the sixth plea, which, on ft 
writ of error to this court, heretofore brought, was al- 
lowed here, and the cau£e then remanded to the- circuit 
court, for further proceedings to be had therein. On 
the return of the cause to the circuit court, the defend- 
ants moved for leave tQ file, two additional pleas; Which 
motion was denied; and is now relied on as one of 
the errors for which the present judgmen should be 
reversed. 

This court does not think that the. refusal of an in- 
ferior court to receive an additional plea, or to amend 
one already filed, can ever be assigned as error. This 
depends so much on the discretion of the court below, 
which must be regulated more by the particular cir- 
cumstances of every case, than by any precisp and 
known rule of law, and of which the superior court 
VoL VL E e 
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Ma*. Is. Co. can never become fully possessed, that there would be 
Ho y ' more danger of injury in revising matters of this kind, 

than what might result now and then from an arbitrary 
or improper exercise of this discretion. It may be 
very hard not to grant a new trial, or not to continue a 
cause, but in nei titer case can the party be relieved by a 
writ of error: nor is the court apprized, that a refusal 
to amend or to add a plea was ever made the subject 
oi complaint in this way* The court, therefore, does 
not. feel itself obliged to give any opinion, on the con- 
duct of the inferior ^court, in refusing to receive these 
picas* At the same time, it has no difficulty in saying 
that, even in that stage of the proceedings, the circuit 
court might, if it had thought proper, have received 
these additional pleas, or admitted of any amendment 
in those already filed. 

The court below having refused to receive these 
pleas* the trial proceeded on the three on which issues 
were joined ; and the defendants offered, under them, 
or some of them, to prove that it was one of the rules 
of their office, that every order for insurance shall con- 
tain as full a description as can be given of the age, 
tonnage, and equipment of the vessel ; and that it was 
always their practice {o make no insurance on a vessel 
beyond her reasonable value, according to the repre- 
sentation giv^n of her age, tonnage, and equipment ; and 
that such rule was known to the plaintiff; and that, to 
induce them to insure eight thousand dollars op the 
brig Hope, the plaintiff represented her as a stout, well 
built vessel of about 250 tons burden, and from six to 
seven years old, and that she was worth ten thousand 
dollars ; in consequence of which, they insured her for 
eight thousand dollars; that, on the contrary, she was 
not a well built vessel of 2.50 tons burden, and was not 
from six to seven years old, but was more 'than eight 
and a half years old, and had been ill built ; and that this 
difference between her true and her represented built, 
age, and tonnage, was material to the risks of the voyage 
insured. This evidence, being objected to, was deemed 
inadmissible.; and this court is now called on to say 
whether, in this opinion, there was any error* 
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However desirable it maybe td admit in evidence, Mae. In. Co. 
on the general issue in an action of covenant on a policy „ *' m 
. of insurance, every thing which may avoid the contract, 
or lessen the damages, as is done in actions on the case, 
this court does not know that it possesses the power of 
changing the law of pleading, or to admit of evidence 
inconsistent With the forms which it has prescribed. 
No rule on this subject is more inflexible than that, in 
actions on deeds, all special matter of defence must be 
pleaded. Of this rule it is wry certain,, from a mere 
inspection of the record, that the defendants cannot al- 
lege ignorance. If every thing, then, which is relied 
Oil to avoid a contract under seaUniust be pleaded, it 
Will, at once, be conceded that ■nefhe of the. matter oiw 
feted in evidence applied to either of the pleas'. The 
defendants could not thus set up an excuse for not 
doing that which, by one of the pleas, they professed 
to have done ; andV Os to the other pleas, which denied 
the capture and • seaworthiness of the vessel, it will 
jiotbe pretended that any of this matter supported 
either of them. The' same remarks apply to the se? 
cond and third bills of exception/ Neither fraud nor 
misrepresentation, as to the value of the vessel, or her 
age, or tonnage, eould be received in evidence, under 
either of these issues, no more than infancy or cover* 
ture, on a plea of non est factum; for, most certainly, 
none of the matters here offered by the defendants, the 
rejection of which occasioned these exceptions, went, 
in any/ degree, to prove either of the pleas on which i*c 
sue had been joined*' 

The fourth exception is to the refusal of* the court . 
to admit the deposition of William Murray, which ap- 
peared among the admiralty proceedings,/ and * which 
was offered by the defendants to prove that the vessel 
was not in the due course of her voyage When she was 
captured, and the condition she was in, at' the time of 
capture. As the defendants have not, in either of their 
pleas, relied on a deviation, it may be doubted whether 
any evidence of that fret were admissible; but, if it 
were proper, for the purpose of discrediting any testi- 
mony which had been offered by the plaintiff, to show 
where the Hope had been taken, it is not thought that 




SSO SUPREME COURT U. S. 

H mm. Iw. Co. the circuit court erred in instructing the jury that the 
deposition of Murray was not competent evidence t* 
prove that tact. If all the proceedings in the admi- 
ralty had been read by the plaintiff without any pre* 
vious agreement, on the part of the defendants, to save 
every objection to their contents, excepting the matter 
of authentication, the court will not say that the defend- 
ants might not have insisted on using any deposition, 
among the papers, which made in their favour: but, as 
the plaintiff could have read them for -no other purpose 
than to prove the libel and condemnation, and must 
have attempted to prove no other fact by them, for which . 
purpose it is expressly stated that they were offered, 
and .as the defendants had, by their agreement, expli- 
citly reserved to themselves every objection to their 
contents, it does not appear reasonable to permit them 
to select a deposition, as evidence f them, while the 
plaintiff could not have madeu*c of that, or any other, 
if ever so favourable to himself. The circuit court, 
therefore, did not err in the instruction which it gave 
to the jury on this subject. This court cannot forbear 
remarking here, that it can never be necessary, in order 
to prove a condemnation, to produce any thing more 
than the libel and sentence ; although it is a frequent 
but useless practice to read the proceedings at length. 

The fifth exception is taken to a refusal of the circuit 
court to direct the jury to find damages for the value of 
the vessel, as agreed in the policy, and, conditionally, for 
her actual value, if, in the opinion of the court, it was 
competent for the jury, under any of the issues joined, 
to inquire into the real value of the vessel. As it had 
already been decided, and, as this court thinks, cor- 
rectly, to receive no evidence of the real value of the 
vessel, there was no error in refusing to give this direc- 
tion: and, although the plaintiff, at length, consented to 
permit the defendants to give evidence of the real 
value of the vessel, saving objections to the compe- 
tency of such evidence, upon any of the issues of 
fact, and the jury, thereupon, found conditional 
damages, this court is of opinion that, as evidence of 
tht real value of the vessel, under any of these issues, 
was incompetent, and as objections to its competency 



FEBRUARY, 18*0. 221 

were saved to the plaintiff, the circuit court did right Ma».Iw. Co 
in giving judgment for the damages found by the jury, Hoi> o 8a j # 
according to the value of the vessel, fixed in the policy ; 
which judgment this court affirms with costs. 



SLACUMt*. POMERY. 



ERROR to the circuit court for the district of Co- i„ „,- ae ti«n 
lumbia, sitting in Alexandria, in an action of debt, by the endor- 
(under the law of Virginia,) brought by Pomtry against "awto^'of a 
Stacum, as endorsor of a bill of exchange, dated the foreign bill of 
6th of August, 1807, drawn in the island of Barba- SefendXb\k. 
does, by Charles Cadogan, a merchant residing there, ble fordamaget 
at 60 days' sight, upon Barton, Irlam & Higginson, at warding to 
t- i • c i j r «no? <~ oj .i- "the law of the 

Liverpool, in England, for 138/. 1 7s. 9a. sterling, pay- p i ace where 

able to Slacum or order, who endorsed it,*/* Alexandria, the bill was en- 
in the district of Columbia^ to the plaintiif. d0 ™he endow*. 

mentis a new 

The declaration was « of a plea that he render unto ^^S?**" 
him one hundred and thirty-eight pounds, seventeen In an action 
shillings and nine pence sterling money of Great Bri- tL encio^^of 
tain, with interest at the rate of five per centum per a bill of ex- 
annum, from the 23d day of December, eighteen hun- c h» n 8*» Ul| der 
dred and seven, until paid, together with fifteen per \\r$v£\ is 
cent, damages on the said one hundred and thirty-eight necemry that 
pounds, seventeen shillings and nine pence, and ten ihouidaJw^ 
shillings, and six pence sterling, of the value of two tice of the pro- 
dollars and thirty-three cents, current money of the p^cou n<m " 
United States, costs of protest^ which 'o him he owes,*' it is not too 

&p. late to allege, 

as error, in the 
tippellatecourt, 

ft then stated the making and endorsing of the bill, " ! » u,t !« **» 

.« t j i ? ^ r declaration 

the non-acceptance and non-pa) mem, and the protest tor w hidi ought t* 
non-payment, u by reason of which premises, and by have prevented 
force of the statute in that case made and provided, , H ' juOgment n in 
action hath accrued to «the plaintiff to demand and the court be- 
have of the defendant the said sum of 138/. 17s. 9d. low * 
sterling, and interest at the rate ol five per cent, per 
annum, from, the 23d of December, 1807, until paid, 




$22 SUPREME COURT 17. 3. 

together with fifteen pe r cent, damages, and ten shil- 
lings and six pence sterling, of the value," &c» 

Upon the trial of the cause op the issue of nil debet y 
the defendant below took a bill of exceptions, stating 
that evidence was offered of the bill, the endorsement 
by the defendant to the plaintiff in Alexandria, (both 
parties being inhabitants of that town,) the protest for 
Jioo-payment, and that, by the laws of Barbae. oes, the 
damages, upon protested bills of exchange, were only ten 
percent, upon the principal and interest due upon the bilk 
Whereupon the defendant prayed the court to instruct the 
jury that the plaintiff was not entitled to recover more 
than- the damages allowed upon protested bills accord- 
ing to the law of Barbadoes, and that he was not enti- 
tled in this case to fifteen per cent, damages, which' 
instruction the court refused to give* 

The verdict and judgment being for the plaintiff, 
for the whole amount demanded in the declaration, 
the defendant brought his writ of error. 

The act of assembly of Virginia (/V P. 113.) pro- . 
vides, ** that where any bill of exchange is or shall be 
drawn for the payment of any sum of money, in which 
the value is or shall be expressed to be received, and 
such* bill is or shall be protested for non-acceptance or 
pon-payment, the drawer or endorsor shall be subject 
to fifteen per centum damages thereon, and the bill 
shall carry an interest of five per centum per annum, 
from the date of protest, until the money therein 
drawn for shall be fully satisfied and paid." " And 
that it shall be lawful for any person or persons having 
a right to demand any sum of money upon a protested 
bill of exchange to commence and prosecute an action 
of debt for principal, damages, interest and charges of 
protest; against the drawers or endorsors jointly, or 
against either of theft* separately; and judgment shall 
and may be given for such principal, damages and 
charges, and interest upon stich principal, after the fate 
aforesaid to the time of such judgment, and for interest 
upon the said principal money recovered after the rate 
4 
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of jive per centum per annum, until the same shall be 3&Ae»« 
fully satisfied. _ T 

Szvann, for the plaintiff in error, contended, 

1. That the damages must be according to the law 
of the place where the bill was drawn* 

2. That it was not averred in the declaration that 
the defendant had notice of the protest for non-pay- 
ment. And although this might have been taken ad* 
vantage of in the court below in arrest of judgment, 
yet it was also a fatal objection upon a writ of error. 
The record does not show that the plaintiff was entitled 
to his judgment. Doug. 679. 

Youngs, contra. 

This is not an action upon the custom of merchants, 
but upon the statute of Virginia. 

Marshall, Ch. J. It has never been doubted in 
Virginia, that notice is as necessary in an -action upon 
the statute, as upon the custom of merchants. 

Youngs* There was no motion in arrest of judg- 
ment. This objection was not taken in the court bo- 
low. 

Marshall, Ch. J. There can be do doubt that 
any thing appearing upon the record, *hich would have 
been fatal upon a motion in arrest of judgment is 
equally fatal upon a writ of error. 

Young*. This court, in the case of Mandcvitte v. 
Riddle % 1 Cfanch y £90. decided, that an action by a 
holder of a promissory note against an endorsor is 
only by reason of the value received, and yet in the 
case of Wilson v. Codman, 3 Crunch* 193. 208. this 
court derided that the averment of value- received was 
an immaterial averment, and need not be proved. 

In our case if notice were necessary to entitle the 
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plaintiff to a verdict, it will be presumed, after verdict, 
that notice was proved. 

The statute upon which this action is founded does 
not require notice. The declaration avers all that the 
statute requires to constitute a cause of action. The 
want of notice is only to be taken advantage of by the 
defendant in his defence at the trial. The time of 
bringing this action shows that reasonable notice was 
given. This court has decided that it is not necessary 
tfo give notice of a protest for non-acceptance. 

Am to the question of damages* The law of the place 
whetfe the contract was made must prevail. The con- 
tract of the defendant as endorsor, was made in Alex- 
andria. Every endorsement creates a new contract 
and is in the nature of a new bill. 



March 5. 



Marshall, Ch. J. 
court as follows, viz. 



delivered the opinion of die 



Upon a critical examination of the act of assembly 
on which this action is founded, the court is of opi- 
nion that ft is rightly brought. Although the drawer 
of the bill was not liable to the damages of Virginia, 
the endorsor is subject .to them, he having endorsed 
the bill in Alexandria. The words of the act are, 
that where a bill of exchange shall be protested, " the 
drawer or endorsor shall be subject to 15 per cent* 
damages thereon." The third section gives an action 
of debt u against the drawers or endorsors jointly , or 
against either of them ( separately. The act of as- 
sembly appears to contemplate a distinct liability in 
the endorsor, founded on the contract created by his 
own endorsement, which is not affected by the extent 
of the liability of the drawer. This is the more rea- 
sonable, as a bill of exchange is taken as much on the 
credit of the endorsor,- as of the drawer ; and the en- 
dorsement is understood to be not simph the transfer 
of the paper, but a new and a substantive contract. 
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There is, however, an objection taken to this decla- 
ration* It emits to allege notice \rf 'the protest; an 
omission which is deemed fatal. 

It has been argued that the act of assembly, which 
gives the action of debt, not requiring notice to be 
laid in the declaration,' that requisite, which is only 
essential in an action founded on the custom of mer- 
chants, is totally dispensed with. But this court is not 
of that opinion* In giving the action of debt to the 
holder of a bill of exchange, and in giving it the dig- 
nity of a specialty, the legislature has not altered the 
character of the paper in other respects. It is still a % 
pure commercial transaction governed by commercial 
law^ Notice of the protest is still necessary, and the 
omission to aver it in the declaration is still fatal. 

Had this error, been moved in arrest of judgment, 
it is presumable the judgment would have been arret- 
ed; but it is not too- late to allege, as error, in this 
court, a fault in the declaration, which ought to have 
prevented the rendition of a judgment in the court 
below* 

The judgment is arrested, and the cause remanded 
with direction that the judgment be arrested. 

-After the opinion was delivered, Toungs praye 
that the cause might be remanded with leave to amena 

Marshall, Ch. J. Here is a verdict which must 
be set aside before an amendment can be allowed. 

It might be set aside by the court below, but this 
court can see no reason in the record for setting it 
aside. 
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VASSE v. SMITH. 



Infant? is a ERROR to the circuit court for the district of Co* 

bar to an »«- l un ibia* 
lien by . an "*uiuia. 

owner against 

h» tupeiwgo The declaration had two counts; firsL a special count, 
iortruai^ni; P charging the defendant Smith, who wai a/ supercargo, 
bat *ot u> an w ith breach of orders; second, trover • 

fcotion of tro m 
eft* fop the 

goods* Still, The firs count stated that Vasse, the plaintiff, was 
f °c eVC may be owner and assessed of 70 barrels of flour, and, at the 
ri?en in evi- instance apU request of the defendant, put it on board 
3en.ee m jm ^ schooner at Alexandria to be shipped to Norfolk, 
*er,° n U poii the under the care, management and direction of the de- 
plea of not guil- fendant, to be by hiih sold for and on account of the 
Sut n °to* show plaintiff, at Norfolk, for cash, or on a credit at 60 days, 
the nature of m good. drafts on Alexandria, and negotiable in the 
U C supUeS ,C to bank ot Ale xandria. ..That the defendant was retain- 
be a conver ed and employed by the plaintiff for the purpose of 
ri< 3?ii infant is selling the flour as aforesaid, for which- service the 
liable in trover, plaintiff was ta pay him a reasonable , compensation, 
although the ^at t j, c defendant received the flour at Alexandria, 
{^r^toVim ppt it on board the schooner, and sailed, with the flour 
under' a eon- under his care and direction, to Norfolk; f c yet the 
Sough 111 * they defendant, not. regarding the duty of his said employ- 
were not actu- ment, so badly, carelessly, negligently, and Improvi- 
'^ra^wn'oie- dent »y behaved himself in said service and employ- 
v ' a bill of ex- nv^nt, and took such little care of the said flour by him so 
eeptions ou^ht recc j Ve d as aforesaid, that he did not §ell the same, or 
Sidenws w!» any part thereof, at Norfolk, for cash, or on a credit of 
Hfered of the 50 days for drafts on Alexandria, negotiable in the 
which U, Sie bank of Alexandria, but the said defendant, on the con* 
opinion of the trary thereof, by and through his own neglect and de« 
WUi ^d. WM ^ u ^j * nd through his wrongful conduct, carelessness 
^ ' and improvidence, suffered the same, and every part 

of the said 70 barrels of flour, in his possession as 
aforesaid, to be embezzled, or otherwise to be wholly 
lost, wasted, and destroyed." 
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the second count wait a common count in trover for 
\ht flour. 

The defendant, besides the plea of not guilty, plead* 
ed infancy to both -counts ; to tirhich last plea the plain* 
tiflj demurred generally. 

The court below rendered judgment for the defend* 
OKflupou the demurrer to the plea of infancy to the first 
count; and fpr the plaintiff upon the demurrer, to that 
plea to the second cotint. Upon the trial, in the court 
below, of the issue of not guilty, to the count for tro* 
ver, three bills of exception Were taken by the plaintiff. 

The first bill of exceptions stated, that the defendant 
- offered evidence to prove that rhe flour was consigned 
and delivered to the defendant by the plaintiff under 
the following letter of instructions. 

<$ Mr. Samuel Smiths-Sir— I have shipped oil board 

the schooner Sisters^ Captain f bound to Norfolk, 

70 barrels of superfine flour, marked A. V. to you con- 
signed. As soon as you arrive (here I will be obliged 
to you to dispose of it as soon as you can to the best ad- 
vantage for cash, or credit at 60 days in a good draft on 
this place, negotiable at the bank of Alexandria. I 
should prefer the first, if not much difference; how- 
ever, do for the best of my interest. 

<Signed) "Amb. FaseeJ 9 

And that the defendant received the flour in con- 
sequence of that letter of instructions, and upon ihe 
terms therein mentioned. That the flour was not 
sold by the defendant at Norfolk, but was shipped 
from thence by him, without other authority than the 
said letter of instructions, to the West Indies, for and 
on account of one Joseph Smith, as stated in the bill 
of lading, which was for 398 barrels, 70 of which were 
stated in the margin to be marked A. V., 198 I. S.. 
100 D. I. S., and 30 P. T. 





238 SUPREME COURT U. S. 

That the defendant when he received the flow, anil 
long after he shipped it, was an infant under the age of 
twenty-one years. Whereupon the court, at the prayer 
of the defendant, instructed the jury that if they found 
the facts as stated, the defendant was not liable Upon 
the count lor trover. 

The second exception was the admission of evidence 
of the defendant's infancy. 

The third exception stated that, " upon the facts 
aforesaid, (the facts in the first bill of exceptions men- 
tioned,) the plaintiff prayed the court to instruct the 
jury that if the> shall be of opinion that the defendant 
was under the age of twenty-one years, and between the 
age of nineteen and twenty years, and- that the defendant 
of his own head shipped the flour to the West Indies, 
in a vessel which has been lost by the perils of the sea, 
and tfcat the said shipment was made with other flour, 
on account of his father Joseph Smith, in such case the 
defendant has thereby committed a tort in regard to 
the plaintiff, for which he is liable in this action, not- 
withstanding his infancy aforesaid, which instruction 
the court refused to give. 

The verdict and judgment being against the plaintiff, 
he brought his writ of error* 

£. J. Lee and C. Lee, for the plaintiff in error. 

1. The infancy of the defendant was no bar to the 
first count, because it was a count in tort, and not 
upon contract, and infants are liable for torts and in- 
juries of a private nature. 3 Eant^ 62- Goveit v. Rad- 
nitige andtthers. 3 Bac. Mr. 132. 8oy> 129. Roll. 
Mr. 53a Fearnes v. Smith. 3 Bac. Abr. 126. 

2. The shipping of the flour withdut authority was 
a conversion. PenAe's Ni. Pr. Cases, 49. Tout v. Zfar- 
bcule. 4 7. R. i>60. Surds, v. Hay. 1 Wils. 328. 
Periins v. Smith. Bull. "N. P. 35. 6 Mod. 212. * 
Most, 539. M'Combie v. Duvis. 
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3* Infancy cannot be given in evidence upon the 

issue of not guilty. 

It is admitted that if the possession had been obtain- 
ed by a tort ^ the infant would be liable; but it is con* 
tended that the possession having been rightfully ob- 
tained, a subsequent misapplication of the property 
by an infant cannot be a conversion unless it be ac* 
tually a conversion to his own use* 

But there are no cases to justify such a doctrine, 
and it is contrary to the principles of analogous cases* 
In an action of trespass for mesne profits infancy is no 
bar, although he becomes a trespasser by implication of 
law. Latch. 21. 1 Bat. Mr. 132. 1 Esp. Rep. i?2. 
So 2ifeme covert is liable in an action of trover, because 
the conversion is a tort. Teh. 166. 

Although infancy may be given in evidence upon 
nan assumpsit, yet it cannot upon an v other general 
issue. Gtlb. L. E. 164.216. 217. 2 Term Rep. 166. 
Upon not guilty, the defendant cannot give in evidence 
a license, nor a right to a way, nor any other matter 
of justification. Str. 1*00. 1 Tidd, 591. 598. 600. 

Any act which, if done by a person of full age, would 
be a conversion, will be a conversion if done by an 
infant. 

In the present case the bill of lading, which is a ne- 
gotiable instrument, being in the name of Joseph 
Smith, the plaintiff had no power or control over it. 
It would unquestionably be a conversion if done by an 
adult. The only question is, whether .the nature of the 
act is altered by being don«by.an infant. 1 Term 
Rep. 215. 745. 2 Term Rep. 63. 6 Term Rep. 131. 
5 Term Rep. 583. 

Swann, contra. 

An infant is liable for actual, not fqr constructive 
torts founded upon contract, or bailment, which is in 
the nature of a contract. In this case the action might 
as well have been brought upon the contract, as upon 
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the tort* If it had been brought upon the- contra^ 
infancy would have been a ban 

The case is clearly within the reason of the law of 
infancy and it cannot be in the power of the plaintifF 
by his form of action to deprive the defendant of his 
defence. The case cited from Peake's Cases arose 
entirely ex delicto. There are cases in which infancy 
may be given in evidence upon not guilty* S Burr* 
2826. 

March 5. 

Marshall, Gh. J. delivered the opinion of the 
court as follows : 

The first error, alleged in this record, consists in 
sustaining the plea of infancy to the first count in the 
declaration. 

This count states a contract between the plaintiff 
and defendant, by which the plaintiff committed seventy- 
barrels of flour to the care of the defendant, to be car- 
ried to Norfolk, and there Sold for money, or on 
sixty days' credit payable in drafts on Alexandria^ ne- 
gotiable in the bank. The plaintiff then alleges that 
the defendant did rot perform his duty in selling con* 
formably to his instructions, but, by his negligence, 
permitted the flour to be wasted so that it was lost to 
the plaintiff. 

This case, as stated, is completely a case of con* 
tract, and exhibits no feature of such a tort aa will 
charge an infant. There can be no doubt but that the 
court did right in sustaining the plea. 

The second count is in . trover, and charges a «on- 
ver&lon of the flour. 

That an infant is liable for a conversion is not con- 
tested. The circuit court was of itself of that opi- - 
nion, and therefore sustained the demurrer to this 
plea. But, in the progress of the cause, it appeared 
4 
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that the goods were not taken wrongfully by the de- 
fendant, but were -committed to his Care by the plain- 
tiff, and that the conversion, if made, was made while 
they were in his custody under a contract. The court 
then permitted infancy to be given in evidence on the plea 
of not guilty. To this opinion an exception was taken* 

If infancy, was a bar to a suit of trover brought in 
such a case, the court can perceive too reason why it 
may not be given in evidence on this plea. If it may 
be given in evidence on non assumpsit, because th' 
infant cannot contract, with at least as equal reasoi 
may it be given in evidence in an action of trover in 
a case in which he cannot convert. - 

But this court is of opinion that infancy is no com* 
plete bar to an action of trover, although the goods 
converted be ib his possession, in virtue of a previous 
contract. The conversion is still in its nature a ton ; 
it is not an act of omission but of commission, and is 
within that class of offences tor which infancy cannot 
afford protection. Yet it ma/* be given in evidence, 
for it may have some influence on the question, whe- 
ther the act complained of be really a conversion, or . 
not. 

The court, therefore, does not consider the- admis- 
sion of this testimony as error. 

The defendant exhibited the letter of instructions 
under which he acted, which is in these words: u Sir,'' 
&c but the plaintiff offered evidence that the flour 
was not sold in Norfolk, but was shipped by the de- 
fendant to the West Indies, for and on account of a 
certain Joseph Smith, as by the bill of lading which 
was produced. The defendant then gave his infancy 
in evidence, and prayed the court to instruct the jury, 
that if they believed the testimony, he was not liable 
on the second count stated in the plaintiff's declara- 
tion, which instruction the court gave, and to thi* 
opinion an exception was taken. 

This instruction of the court must have been found- 
ed on the opinion, that infancy is a bar to an action of 
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Vass* trover for goods committed to the infant, under a con- 
Smith. tract, or that the fact proved did not amount to a con- 
version. 

This court has already stated its opinion to be, that 
an infant is chargeable with a conversion, although it 
be of goods whu.h came lawfully to his possession* 
It remains to inquire whether this is so clearly shown 
not to be a conversion, as to justify the court in saying 
to the jury, the defendant was not liable in this action. 

The ptoof offered was, that the defendant shipped 
the goods on account of Joseph Smith. This fact, 
standing unconnected with any other, would unques- 
tionably be testimony which, if not conclusive in fa- 
vour of the plaintiff, was, at least, proper to be left 
to the jury 4 But it is urged that this statement reft rs 
to the bill of lading, from the notes in the* margin of 
which it appears that, although the bill of lading, which 
was for a much larger quantity of flour, was made' out 
in the name of Joseph Smith, yet, in point of fact, the 
shipment was made for various persons, and, among 
others, for the plaintiff. 

.The court perceive, in this bill of exceptions, no 
evidence explanatory of the terms, under which this 
shipment was made, and the marks in the margin of 
the bill of lading do not, in themselves, prove that the 
shipment was not ipade for the person in Whose name 
the bill was filled up. 

It is possible that it may have been proved to the 
jury that this flour was really intended to be shipped 
on acoount of the plaintiff, and that the defendant did 
not mean to convert it to his own use. But the letter 
did not authorize him so to .act. It was not, there* 
fore, a complete discharge ; and should it be admitted 
that an infant is not chargeable with a conversion made 
by mistake, this testimony ought still to have been 
left to the jury. The defendant would certainly be at 
liberty to prove that the shipment was in fact made for 
Vasse, and that he acquiesced in it so far as to consider 
the transaction not as a conversion ; but without any of 
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these circumstances which, if given in evidence, ought 
to have been left to the/ jury, the court has declared 
the action not, sustainable* 

This court is of opinion that the circuit court has 
erred . in directing the jury that, upon the evidence 
given, the defendant was not liable under the second 
eount; for which their judgment is to be reversed, 
and the cause remanded for further proceedings.* 

• The Chief Jvntice noticed also the phraseology of the third bill of 
exceptions. It prays the opinion of the court upon certain facts, with- 
out statin* that any evidence of those facts was given to the jury. ' It 
is doubtful whether those facts exist in the ease, and whether the ccmrt - 
would be bound to give an opinion upon thetu. 




CUSTISS v. THE GEORGETOWN AND ALEXAN- 
DRIA TURNPIKE COMPANY- 



ERROR to the circuit court for the district of Co- 
lumbia, sitting at Alexandria^ which had quashed an 
inquisition taken by the marshal condemning land of 
Mr. Custiss for a turnpike road. 

The inquisition was taken under the 7th section of 
the act of congress of the 3d of March, 1809, *? to au- 
thorize the making of a turnpike road froni^Matipn's 
causey to Alexandria," vol. 9. p. 276. which pro- 
vides, that it shall be lawful for the president and direc- 
tors of the turnpike company to agree with <he owners 
of any ground to be occupied by the roac and the ne- 
cessary toll-houses and gates, for the right thereof; and, 
in case of disagreement, "on application tfc one of the 
judges of the circuit court, he shall issue a warrant di- 
rected to the marshal of the district to summon a jury 
of 24 inhabitants of the district of Columbia, of pro- 
perty and reputation, not related to the pal ties, nor in- 
any manner interested, to meet on the land to be valued, 
at a day to be expressed in the warrant, not less than 
ten nor more than twenty thereafter; and the marshal, 
upon receiving {he said warrant shall forthwith summon 

Vol. VI, G 5 
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Custiss the said jury, and when met, provided there be not leas 
Turnpike tnan twc * ve i sna N administer an oath or affirmation to 
Company, every juryman that shall appear, that he shall faithfully, 
justly, and impartially value the lands, and all damages 
the owner thereof shall sustain, by opening the road 
through such land, according to the best of his skill 
and judgment; and that the inquisition thereupon 
taken shall be signed by the marshal and the jurymen 
present, and returned by the marshal to the clerk of 
the county, to be by him recorded ; and upon every 
such valuation the jury is hereby directed to describe 
and ascertain the bounds of the land by them valued, 
and their valuation shall be conclusive upon all persons; 
and shall be paid by the president and directors to the 
owner of the land, or his or her legal representatives-; 
and on payment thereof, the said land shall be taken 
and occupied, for a nublic road, and For the necessary 
toll-houses and gates for ever " 

On the application of -the president and directors of 
the company, a warrant was granted, and an inquisition 
taken and returned tt> the cjerk. Before it was re- 
corded, the president and directors obtained from the 
circuit court of the district of Columbia, sitting at Alex- 
andria, % rule upon Air. Custiss to show cause why 
the inquisition should not be quashed* Mr. Custiss 
appeared and objected to the jurisdiction of the court, 
but ik? cdurt overruled the objection, and, upon hearing, 
quashed the inquest. 

From thi& order Mr. Custiss appealed to this court. 

£. J. Lee y for the appellant. 

The circuit court had no jurisdiction of the case 
upon motion. No such jurisdiction is given by the 
.act of congress. It directs the marshal to return the 
inquisition to the office of the clerk, to be by him re- 
corded. The remedy, if any exists, is by ^ill in equity. 
1 his was an application to the court as a" court of law. 
Even the court itself, in recording deeds, acts in a mi- 
nisterial capacity. 2 Hen. &? Munf. 132. 135. 1 W. BL 
605. Rex v. Justices of Derbyshire. 6 Term Rep. 88. 
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The court must of necessity possess a power and 
control over its own record. Suppose the clerk should 
refuse to record the inquisition; or suppose he is about 
to record an irregular and informal inquisition; will not 
the court control him I Such a jurisdiction is exercised 
by the courts in England without the authority of any 
statute. 

The case from Hening & Munford only decides 
that the court could not inquire into the right of the 
party to make the deed, or toinOUire into the title or 
contending claims. But the court must see whether 
it he a deed or not ; whether it be proved by the proper 
number of witnesses, and whether it be sealed. 

The clerk of the court could not put any thing upon 
record without the authority of the court. 

This court cannot correct the error, if it be one. 
No writ of error Will lie in such a case. This court 
can correct only error in law, and this, if it be an error, 
is an error in fact. 

March 5. 

Marshall, Ch. J. delivered the opinion ot the 
court as follows : 

At the opening of this case, some doubt \raa enter- 
tained respecting the jurisdiction of the supreme court, 
but that doubt is removed by an inspection of the act 
by which the circuit court of the district of Columbia 
is constituted. The words of that act, descriptive of the 
appellate jurisdiction of this court, are more ample than 
those employed in the judicial act. They are, that " any 
final judgment, order or decree in said pircuit court, 
wherein the matter in dispute, exclusive <tf costs, shall 
exceed the value of 100 dollars, may be re-examined and 
reversed or affirmed in the supreme court. ; 

The jurisdiction of this court being admitted, the 
proceedings of the circuit court, in ordering the inqui- 
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sition taken between these parties to be quashed, comes 
on to be examined. 

The first objection to this proceeding is, that the 
court of Alexandria could take no cognisance of the 
subject, by way of motion. 

The validity of this objection depends entirely on the 
act of congress, under which this inquisition was taken. 
If it was to be recorded by order of the court, if the 
judgment of the court was, in any manner, to be ex- 
ercised upon it, then, in all which has been done, the 
court has exercised its jurisdiction, and the inquiry 
will be whether there was sufficient cause for refusing to 
permit the inquisition to be recorded. If, on the other 
hand, the clerk was a mere ministerial officer directed, 
by law, to perform a ministerial act, without "any su- 
perintending agency, on the part of the court, then the 
court could not, upon motion,, prohibit the clerk to per* 
form his duty, and could not legitimately quash the in- 
quisition. 

The act of congress directs "that the inquisition, 
when taken, shall be signed by the marshal and by the 
jurymen present, and returned by the marshal to the 
clerk of the county, to be by him recorded." 

That the legislature may direct the clerk of a court to 
perform a specified service, without making. his act the 
act of the court, will not be controverted : and, if this 
may be done, it is difficult to ..conceive words which 
.convey this idea more clearly than those which are 
employed in this act. 

The inquisition is not returnable to the court, but to 
the clerk. It is not to be recorded by order of the 
court, but is to be recorded by the clerk, on receiving it 
from the marshal. It does not derive its validity from 
being recorded, but remains afterwards Uable to all the 
objections which might be taken to it, previous thereto. 
lf 7 ior example, an inquisition should be recorded which 
was found, by eleven jurors, that inquisition would nei- 
ther, vest the land in the company, nor give a right to 
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the former proprietor to demand the money to which 
it was valued. The inquisition, then, is to be recorded 
solely for preservation, and the act of recording is a 
ministerial act whith the law directs the clerk to per- 
form, without submitting the paper to the judgment of 
the court. The law asks not the intervention of the 
court, and requires no. exercise of judicial functions. 

The difference between this act and those, the exe- 
cution of which is superintended by the court, is appa- 
rent. In those cases, the instrument is to be brought 
into court, and acted upon by the court: in this it is 
to be delivered to the clerk at any time, and acted on 
by him without the intervention of die court. 

This court is unanimously of opinion that the circuit 
court for the county of Alexandria could not legally en- 
tertain the motion for quashing the inquisition found in 
this case, nor legally prevent their clerk from recording 
it. Their judgment, therefore, is reversed, and the 
motion to be dismissed. 
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LODGE'S LESSEE v. LEE. 



EJECTMENT by Lodge against Lee, for part of 
an island in the Potomac river, called Eden, but 
generally called Lee's island. 



now 



The plaintiff's lessor had taken up the land in the 
year 1804, as vacant, supposing; that the defendant's 
claim must be bounded by the course and distance, al- 
lowing one degree of variation for every 20 years since 
the certificate of survey was made under which the de- 
fendant claims. 

The defendant claimed under a patent from the 
lord proprietor of Maryland, dated in 1723, which 
granted to Thomas Lre 4i all that tract or upper island 
of land, called Eden, lying and being in Prince George 



.A grant of an 
island/,*, name, 
in the Potomac 
river, wpe nd- 
»i«ng the cour- 
ses and distan- 
ces of the linea 
thereof, which 
°n resurrev 
are now found 
t« exclude part 
of the island, 
™n pas* the 
whole island. 
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Lodge's county, beginning at a bounded maple, near ten miles 
L "" B *b° ve , * e »«cond falls, and opposite to a large run on 
Lee. the Virginia side called Hkkot y run, and standing upon 
a point at the foot of the said island, and running thence 
north sixty degrees, west sixty perches, 9 ' (&c. &c. giving 
the course and distance of every line to the beginning 
tree,) " containing and laid out for 320 acres of land, 
more or less." 

The court below instructed the jury that the grant 
to Thomas Lee passed the whole of the island called 
Ederii and that the lessor of the plaintiff is not enti- 
tled to recover. Verdict and judgment for plaintiff; 
Which opinion and judgment were, by this court, 
without argument, affirmed. 



FINLEY v f LYNN. 



A bond, exe. ERROR to the circuit court for the district of Co- 
cuted in pur- lu m bia, in a suit in chancery, brought by Finley against 
ele* of agree- Lynn, 
ment, may, in 

rtrohTed^b/" T he bill stated that on the 2tth of February, 1804, 
those articles, the plaintiff and defendant entered into articles of co- 
•nf fa "equity Partnership, by which the stock to be furnished by the 
nay have relief plaintiff was to consist of one half of the ship United 
ST 1 a J\ft n " $**** and 5,000 dollars; and by the defendant, his 

the admissions • _ »., r i • i • «• 

in his bill gold and silver manufactory, two lots m the city ot 

Washington, all his Stock of merchandise, and the 

rents of two houses. That a part of the merchandise 

agreed to be furnished consisted of plate, jewelry, &c. 

purchased by the defendant of Messrs. Lemuel Wells 

&? Co. to the amount, as was then supposed, of 2,300 

dollars; and, in consideration of its being brought into 

the joint stock, the plaintiff agreed to pay one half of 

the debt due to Wells &? Co. therefor. 

That the business of the concern was conducted in 
two separate stores, viz. a hardware store r incipallv 
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under the management of the plaintiff; and a jewelry 
store under the management of the defendant, contain' 
ing the stock of jewelry, Sec. brought into the joint con- 
cern by the detendafht, and that which was purchased of 
Wells hf Co* The business of the copartnership was 
carried on until the 1st of March, 1805, when a disso- 
lution took place. During that period goods were 
bought and carried into the jewelry store, and at the 
time of the dissolution " the jewelry store was indebU 
ed to said concern" in the sum of 2,825 dollars and 27 
cents, besides which the concern had paid Wells &P Co. 
in part of their debt, the sum of 263 dollars and 56 
cents. That the dissolution was upon the following 
terms, viz. that the defendant shoujd withdraw all the 
property put into the joint stock by him; and should 
have the goods in the jewelry store, and aU the debts 
due to that store, as a compensation and in lieu of the 
profits arising upon the whole business. And the 
plaintiff was to take, on his account the goods in the 
hardware store, and the goods which were ordered for 
the spring; and was to indemnify the defendant from' 
all claims or demands upon the concern, or which 
might arise from goods then ordered, and not at that 
lime received ; which articles of dissolution were under 
Seal. That when the plaintiff signed the articles of 
dissolution he did not intend to commit himself to the 
payment of the debt due to Wells &• Co. For al- 
though, by the articles of copartnership, he had agreed 
to pay half the debt, yet as the goods were given up to 
the defendant upon- the dissolution, he considered him- 
self absolved from that obligation. And the plaintiff 
contends that the defendant ought to have been satis- 
fied when the plaintiff " returned to him the whole 
jewelry store, with the accession of nearly 3,000 dol- 
lars worth of merchandise, and gave up to him the- 
profits of the said store, which he believes to be equal 
to 2,500 dollars more." 

That upon the dissolution the plaintiff agreed to give 
the defendant security for his performance of the terras 
of the dissolution, and the defendant had a bond prepa- 
red, which was signed by the plaintiff and his sureties; 
that the plaintiff did not see the bond until he was called 
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Fixj.ey on to sign it, and thai be ia satisfied he wercr read t^ 
v - taking it for granted that it unit a band to compel him to) 
perform what he was bound to perform by the terms of 
the dissolution; and that hi* surirtiea executed it under 
the same circumstances and impression. That die 
defendant did not claim payment of the debt due to 
Wells & Co. for a year after the bond was escaped* 
although Wells & Co. before the dissolution had brought 
suit against the defendant therefor; that the defendanc 
had rendered the. plaintiff some accounts in which 
that debt was not mentioned. That the defendant af- 
terwards brought suit upon the plaintiff's bond, and 
gave notice that he should claim the whole amount of 
the debt due to Wells 8c Co. That the plaintiff's coun- 
sel was: of opinion that the bond was so worded as ta 
bind the plaintiff to the payment of that debt, where- 
upon the plaintiff confessed a judgment at law, saving 
his right to relief in equity. That the bond was exe- 
cuted under a mistaken impression of its contents; 
and that the defendant will take out execution upon the 
judgment at law. The bill then prays an injunction to 
stay execution, until the matter in dispute can be heard 
and decided in equity, and the accounts between the 
plaintiff and defendant examined and settled, and for 
general relief. 

The injunction was granted by one. of the judgea 
out of court. 

In the articles of C9partnership, after stating what 
stock the plaintiff should bring into the joint concern, 
the debt to Wells & Co. is mentioned in the following 
manner, viz.- (i And on the part of Adam Lynn, his 
gold and silver manufactory, two lots in the city of 
Washington, all his stock of merchandise, (the said 
O. P. Finley and Adam Lynn, jointly and severally, 
by these presents, binding themselves, their heirs, execu- 
tors, administrators and assigns, to pay to Lemuel 
Wells &? Co* of New- York, two thousand three hundred 
dollars, mortey due to- them on account of said merchan- 
dise,) the rents of one house," &c. 

The account against the jewelry store was an ac- 
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Count opened ia the book? of die company* charging 
that store with goods purchased and put into it for 
sale on the joint account; and giving, it credit by cash 
and by goods sold to sundry persons; showing a ba- 
lance of goods remaining in that store of 2,825 dollars 
and 37 1-2 cents, over and above the goods which 
#«ie in.it at the commencement of the copartnership. 

The articles of dissolution were truly recited in the 
bill. 

The condition of the bond of indemnity was a* fot 
Iowa: ** Whereas the said O. P. Finley and Adam 
Lynn, late joint merchants and copartners under the 
Arm of Finley & Lynn, have by mutual consent dtssoV 
ved the said copartnership on the first day of the pre 
sent month, on which dissolution it was, among other 
things* agreed between the said Oliver P. Finley and 
the said Adam Lynn, that the said Oliver P. Finley 
should satisfy and pay all debts and contracts due frony 
or entered into by the said copartnership, or either of 
the said copartnery, for or on account of, or for the be* 
nefit of the said copartnership, including certain debt* 
due from the said Adam Lynn, for goods by him or«- 
dcred, which have been received by the said copart- 
nership; and also all debts which may arise, from mer- 
chandise hereafter shipped to the said concern in con- 
sequence of any orders Heretofore made; now the 
condition of the above obligation, is such, that if the 
•aid Oliver P. Finley shall well and truly satisfy and 
discharge all the debts and contracts herein before de- 
scribed, so as to indemnify and save harmless the said 
Adam Lynn from the payment of the same, and from,' 
«ay suit or prosecution in law or equity, for or on ac- 
count of the said debts and contracts, then this obliga- 
tion to be void," 

There was also raised in the books of the concern 
an account against u merchandise" the balance to the 
debit of which was 4,028 dollars and 89 cents. And 
a statement of hardware imported on the joint account 
before March, 180$, amounting to 7,653 dollars and ft' 
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cents. And of debts of the concern paid by Enley 
amounting to about 6flOQ dollars. 

The defendant's answer admits the original articles 
of copartnership and of dissolution, and the bond as 
referred to in the bill. It denies, that the plaintiff ad- 
vanced the 5,000 doHars in .cash ; and avers that die 
profits of the ship United States never came to the use 
of the concern, but were retained by Rickets & New* 
ton, to whom the plaintiff had transferred his halt of 
that ship. It avers that by the articles of copartner* 
ship, e^ch party was to bring into* the joint stock 
11,000 dollars. That the defendant brought in 2,439 
dollars more than his pro ( *>rtion, which was the reasou 
of making the debt to Wells & Co. a partnership 
debt ; after which there was still an excess of capital, 
amounting to 129 dollars furnished by the defendant, 
for which hr had credit upon the first opening of the 
partnership books. 

* The entry of etpek on the 1st of March, 1806, was 
as, follows: 

I s. d. 

Cash in England, 1,500 O 

One half ship U. States, 1,800 

Real estate, 1,290 0, 

Manufactory, 1,200 

Merchandise, 1,538 14 L s. d. 

7,328 14 a 



Dae from stock to L. Wells & Co. of N. Y. 690 
To Adam Lynn, 38 14 O 

It avers that the debt to Wells 8c Co. was, from this 
period, always considered by both parties as a copart* 
nership debt, and that it was by the advice of the, 
plaintiff that the defendant suffered himself to be sued 
for that debt. 

It admits that some goods were brought (torn the 
hardware store tcr the jewelry store, but avers goods, 
to a large amount were also taken from the latter tt* 
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the former store, of which no account was kept. Ft*i.ar 
It denies that the account exhibited by the plaintiff 
against the jewelry store is cbrrect; and avers that if a v^T" 1 ^ 
true account had been kept, the balance would have 
bem in favour of that store. It avers that it was the 
intention of the defendant, and he believes of the 
plaintiff also, in the articles of dissolution, to include 
the debt due to Wells & Co. under the description of 
44 all claims and demands on the. concern." That it 
was adopted as a social debt by the articles of copart- 
nership, and was placed to the credit of Wells & Co. 
on the books of the concern, and a/ partial payment 
made out of the joint funds. That if this credit had 
apt been so given, the defendant would have been a 
creditor of die concern tt? the amount of 2,429 dollars 
instead of 129. That the plaintiff had paid many of 
the debts due from the jewelry store which were situa- 
ted exactly like that of Wells & Co. 

The answer expressly avers that the plaintiff did 
read* examine, and, as the defendant believes, perfectly 
understand the bond of indemnity before he executed 
iv That it was left with him some hours before he 
signed it. And it avers also, positively, that the plain- 
tiff's sureties read \t and made remarks to the defend- 
ant in the presence of the plaintiff upon the manner in 
which it was drawn* 

It states that the defendant offered the plaintiff two 
propositions, as the basis of the dissolution. One was* 
that a dividend should be made of the debts, the pro- 
fits, and the stock ; and if any difference should arise, 
on settlement, it should be submitted to three mer- 
chants. The other was, that the defendant should 
have the merchandise in the jewelry store, and the 
debts due to that store, as a compensation in lieu of 
the profits of the whole business 5 that the plaintiff 
should hold the merchandise in the hardware store, and 
the debts due to it, and the profits of the trade, and 
should pay all debts arid contracts as stated in. the 
bond;, the latter of which propositions was accepted 
by the plaintiff. 
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The answer denies that the defendant received back 
the jewelry store with the accession of 3,000 dollars 
worth of merchandise, pr that the profits were equal to 
2,500 dollars. It ayers that the defendant believes 
they did not exceed 1,250 dollars, and were less than 
those of the hardware store. That the profits of the 
ship United States were at least 4,000 dollars. These 
the defendant relinquished to obtain indemnity against 
the debts of the concern. That the plaintiff refused 
to take an inventory at the time of dissolution, so that 
an accurate account cannot be taken. Th- 1 the reason 
why he did not sooner claim from the plaintiff the 
amount due to Wells & Go. was, that he was under 
jan erroneous opinion th$t he could have no recourse 
to the plaintiff until he should first have paid and dis- 
charged that debt* 

The answer denies any agreement between the 
plaintiff and defendant to acquit each other of their 
private debts. 

The only testimony in the cause related to the pro* 
fit& of the ship United States ; and the accounts exhibit- 
ed being true copies from the books. 

The court below, conceiving that the whole equity 
of the bill was completely denied by the answer, and 
not supported by the evidence in the cause, dissolved 
the injunction, and,Aipon final hearing, dismissed the 
bill; whereupon the plaintiff brought his writ of error, 

Swann and Toungs y for the plaintiff in error, cor 
tended, 

1. That Fioley was not bound to pay the debt cju 
to Wells & Co.; and, 

.2. That Firtley was entitled to the amount standing 
on the books of the concern to the debit of the jewelry 
store, it being (as they contended) a debt due to the 
hardware store^ and that, by the true construction of 
the articles of dissolution, Finley was entitled to the 
flebts due to that store. 
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1. In support of the* first point it was said that by 
the articles of dissolution Finley was bound to indem- 
nify Lynn from "claims and demand* upon the con- 
cern" only. That the claim of Wells & Co. was 
against Lynn only for goods originally sold to him up- 
on his sole credit, and that although the goods* after- 
wards came to the use of the concern, .and although 
Finley and Lynn might agree between themselves to 
Consider it as a joint debt, yet that would give Wells 
& Co. no claim upon the concern* Thatt ;e bond was 
given merely to carry into effect the articles of dissolu- 
tion, and will not in equity be extended beyond the 
expressions of those articles* The bond does not al- 
ter the equitable obligations of the parties, i Font, 
106. 188. 192. 2 Atk. 203. 2 iV Wnvs. 349. 1 P. 
Wms. 123. 

2. Although the articles of dissolution do not ex* 
pressly give Finley the debts due to the hardware store, 
yet it is to be implied from the principle of reciprocity 
which seems intended between the parties, and from 
the circumstance that he was bound to pay all the debts 
of the concern. XFonb. 427* Although the account 
makes the jewelry store debtor to Finley and Lynn, 
yet it means Finley and Lynn's hardware store, be* 
cause that store was carried on in the name of Finley &? 
Lyntiy the jewelry store in the name eff Lynn only. 

Although the plaintiff has not in his bill cjaimed this 
balance, yet that is no objection to his recovery. He 
has prayed for general relief, and the court will give 
him every thing which in equity he ought to have. 3 
Atk. 523. 

Although the defendant denies th^tt balance to be 
due, because he says goods, of which no account was 
taken, had been carried from the jewelry to the hard* 
ware store, yet he admits that, the goods charged in the 
account were furnished and sent to the jewelry store, 
and his answer is no evidence that goods were carried 
from the jewelry to the hardware store. It is not an 
averment responsive to the bill, and must be proved 
by other evidence than the defendant's answer. 
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&i*l%x One witness will authorize a decree against an aa- 
Lt'hn. swer. 1 Atk* 19. And here was a witness who testis 
fied that both the parties admitted the entries in that 
account to be connect. 

E. J+ Let and J ones ^ contra*. 

The whole equity of the bill consists in the allega* 
tion that the bond does not agree with the articles of 
dissolution, and was obtained by surprise. It contains 
bo other ground of complaint. The answer complete* 
ly denies this equity, and there is no proof to support 
k. 

The bond is warranted by the articles of dissolution 
and the articles of copartnership. The ground of 
surprise and mistake is denied absolutely by the an- 
swer. It is a rule in equity that the ground of mis- 
take or surprise must be clearly proved before a court 
of equity will interfere. 1 Vczey? 317. In thjp case 
thefe is a total failure of proof altogether. Nothing 
can be clearer than -the liability of the plaintiff to pay 
the debt of Wells & Co. The articles of copartner* 
ship are express and pointed to that effect. The ar- 
ticles of dissolution* taken in connection with the articles 
of copartnership, are equally explicit, and the- bond 
is unequivocal. 

With regard to the account raised against the jewel- 
ry store, it is no more than a memorandum of the 
junount of goods placed there for sale* The account 
is with the toncern. The.* plaintiff in his bill expressly 
states it to be so. K is.no more than if the company 
had chosen td keep, a separate account of the profits 
arising from any particular article of merchandise. 
It is very common for merchants to open an account 
against flour, or rum, or tobacco, or witoe, or airy 
other article in which they have large dealings, yet no 
one ever thought that such an account ^created a v 
dfibU If this account against the jewelry store created 
a debt, it was Finley & Lynn's debt to Finley &Lynn. 
The jewelry store was Finley & Lynn's store. An 
account against the store was, therefore, an account 
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against Finley fc Lynn. It was merely the right hand 
mack debtor to the left. 

Besides, it was clearly the intention of -the. parties 
that something should be given to Lynn in lieu of his 
share of the profits of the trade. If you give him 
the gbods in the jewelry, store, and still make hinudebtor 
for the goods, you give him nothing* He mights as 
well have bought the goods elsewhere. The plaintiff 
in his bill makes a merit of having given up to the de- 
fendant the whole jewelry store, with the accession of 
nearly 3,006 dollars worth of merchandise, and the 
whole profits of that store to the amount of 2,500 dol- 
lars. This could not possibly have been the case if 
the defendant was to be made debtor for those goods. 
Although a person is not bound in equity by the ad« 
mission of a principle of law, yet he is by the admis- 
sion of a fact; and here is a clear admission of a fact, 
as to the understanding and the intention of the par* 
ties at the time of the dissolution. 

March 7. 

Marsh ill, Ch. J. delivered the opinion of tile 
court as follows, viz.* 

The plaintiff and defendant had Seen copartners in 
trade, and had carried on their businessMn two stores ; 
the one a jewelry store in the name of Lynn, to be con- 
ducted exclusively by, him; the other a hardware 
store in the name of Finley & Lynn, to be under 
the joint management of the partners. 

Previous to the commencement of their partnerships 
Lynn had contracted a debt to Lemuel Wells 8c Co. 
of New- York, for goods ordered for^a jewelry store 
carried on by himself, which goods it was mutually 
agreed to transfer to the new concern, and the debt 
to Lemuel Wells, & Co. should become a deb* 
chargeable on the social fund. 

In Feoruary, 1805, it was agreed to dissolve the co- 
partnership; and articles were entered into to take 

* Judge Jphnton wiw »Wn$: 
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Outlet effect on the first day of March. The terms* were*. 
L*»jBr. "that Adam Lynn shall withdraw all the property 

%^r>rw put into the joint stock by him, and that he shall have 
the goods in the jewelry store, and sill the debts due ro 
that store, as a compensation m lieu of the profits 
arising from the whole business; and the said Finley 
agrees to take, on his own account, the goods in the 
hardware store, and the goods which are ordered, in 
the spring, and to indemnify the said Adam Lynn 
froni all ylaims or demands upon the said /concern, or 
which may arise for goods now ordered, and not yet 
arrived." 

On the second of March, a bond of indemnity waft 
executed, She condition of *'hich, after stating the dis- 
solution, proceeds thus : u On which dissolution it 
was, among other things, agreed that the said Oliver 
P. Finley should satisfy and pay all debts and con* 
tracts due from, or entered into by, the said copartner- 
ship, or either of the said copartners, for or on account 
of or for the benefit of the said copartnrrship, including, 
certain debts due from the said Adam Lynn for goods 
by him ordered^ which have been received by the said 
copartnership, and also all debts which may arise from 
merchandise hereafter shipped to the said ctoncern, in- 
consequence of any orders heretofore made. 

** Now the condition of the above obligatidn. is- 
sued, that if the said Oliver P. Finley shall well and 
truly satisfy and 4 discharge all the s debts «nd con* 
tracts herein before described, so as to indemnify and 
save harmless the said Adam Lynn from the payment 
of the same, and (from any suit or prosecution in law 
or equity for or on account of the said debts and con- 
tracts, then this obligation to be void." 

Some time previous to the dissolution, an action 
had been brought by Lemuel Wells & Co. against 
Adam Lynn for the recovery of this debt which 
was then depending. 

In December, 1806, Adam Lynn, for the first time, 
claimed, under the bond of indemnity, the amount of 



fEB&UARY, 1810, 249 

the debt to Lemuel, Wells & Co* and, payment 
being refuted, instituted a suit on the bond. Suppo- 
sing that' no defence could be made at law, judgment 
was confessed, with a reservation of all equitable ob* 
jections to the payment. A bill was then filed suggest* 
ing that the bond was executed by mistake, arid in the 
confidence that it was io ejtact conformity with the 
articles, and praying that it might be restrained by the 
articles* Several extrinsic circumstances are also de» 
tailed and. relied upon as demonstrating that Lvnt* 
himself did npt suppose, until so informed by counsel, 
that the bond comprehended this debt. 

An injunction was granted which, on the coming 
m of the answer, was dissolved, and, on a final hearing, 
the bill was dismissed. 

The answer denies all the allegations of the till 
Which go to the mistake under which the bond was 
executed; insists that it conforms to the true meaning 
of the articles and intent of the parties; and endeavours 
to explain those extrinsic circumstances on which the 
plaintiff relied. 

That a bond, executed in pursuance of articles, may 
be restrained by those articles, if the departure from 
them be dearly shown, is not to be controverted* 
But in this case, the majority of the court is of Opinion 
that no such departure is manifested with sufficient 
clearness to justify .the interposition of a court of 
equity. 

By the articles of copartnership, the de t to Lemuel 
Wells & Co. was assumed by the firm of Finley St 
Lynn, and was payable out of the partnership fund* 
It is true that, at law, it did not constitute a demand 
against the partnership, but the court is much inclined 
to the opinion, that, had Lynn become insolvent, & suit 
in equity might have beVn sustained, on this claim, 
against Finley & Lynn* 

If it might in equity, though not in law, be a " claim 
Vol. vi. I i 
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or demand upon the concern,* there does not appear 
to be such a repugnancy ' between the bond and the 
articles as to induce die court to say that the bond, , 
which, so far ts is shown in this cause, was executed 
without imposition, and with a knowledge of its con* 
tents, binds the obligors further than they intended to 
be bound. The extrinsic circumstances relied on are 
certainly entitled to much consideration ; but they, are 
not thought suffieiendy decisive and unequivocal in 
their character to justify a court Of equity in restraining 
legal rights acquired under a solemn contract. 

Though this is the principal object of the bill, it 
maybe understood to contemplate something further. . 
It prays for a settlement of all accounts, and for 
general relief. 

So far as the accounts between the parties are closed 
by the. articles of dissolution, no reason c&~* be assigned 
tor opening them. But if rights, growing out of those 
article*, require a settlement, the plaintiff is entitled 
to an account. 

By a majority of the court it is conceived tl«at if 
any profits had arisen on the jewelry store, independent 
of the goods oh hand and of the debts due to the store, 
the plaintiff is entitled to them. It is not probable that 
there are such profits ; but it is very possible that there 
may be. Large sums of money may have been receiv- 
ed, and mig^t either be on hand when the dissolution 
took place, or have been diverted to various uses* 
If such be the fact, the majority of the court is of 
opinion that any fair construction of the articles gives 
those profits to the plaintiff. The contract is, . that 
- Adam Lynn shall have u the goods in the jewelry 
store, and all the debts due to that store, as a compen- 
sation in lieu of the profits arising from die whole 
business."* Now the profits of the jewelry store, if 
any, not existing in debts or goods, were certainly a 
part of the " profits of the whole business)" and are* 
consequently, yielded to the plaintiff. 

That this was the deliberate intention of the defend- 
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tnt, is avowed in hit answer. A proposition for a 
dissolution was, he says, made by him in writing and 
accepted by the plaintiff. That proposition is, *' that 
the defendant should have the merchandise in the 
jewelry store, and the debts due to that store, as a 
Compensation in lieu of the profits of the whole bus? 
ness; that die complainant should hold the merchant 
dise in the hardware store, and the debts due to it, 
md the pro/Its of the trade." 

Now the profits of the jewelry store are certainly a 
part of the * profits of the trade." 

The plaintiff also claims a debt said to be due fiom 
the jewelry score to the hardware store. 

As all the debts due to the hardware store are 
obviously assigned to Pinley, this debt becomes his 
property, unless his chum tor it is relinquished by the 
undertaking to pay all debts due from the concern* 

The words of this undertaking are to be looked 
for in the condition of his bond. He is to u satisfy 
and pay all debts and contracts due from, or entered 
into by, the said copartnership, or either of the said 
oppartners, for or on account of or for the benefit of the 
said copartnership," 

The terms of this stipulation appear to the court 
to be applicable to claims upon the copartnership, 
and not to claims of a part of the company on the other 
part. He is to satisfy and pay all debts and contracts 
due from, or entered into by, the said copartnership, 
not to release the claim of one store upon the other. 
This is a claim which did not exist upon the copart- 
nership, and which grows out of the articles of dissolu- 
tion. Those articles assign to the plaintiff all the pro- 
fits of the hardware store, as well as the debts due to 
it. They separate what was before united. They 
draw the distinction between the hardware and the 
jewelry store, and make the debt due to the hardware 
store a part of the profits of that store. 
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The residue of the conditio* docs not affect tfrc 
question, and need net-be recited. 

It is, then, die opinion of a majority of the court 
that, if there was really a debt due from the jewelry 
store to the hardware store, Finley is entitled to thai 
debt. 

This is a proper subject for an account* 

The plaintiff has probably not applied for this ac- 
count in the court below, and it does not appear to be 
a principal object of his bill. This court, therefore, 
doubted whether it would be moat proper to affirm the 
-decree dismissing the bill with the addition that it should 
be without prejudice to any future claim for profits, 
and for the debt due from one store to the other, or to 
open the decree and direct the account. Hie latter 

Sis deemed die more equitable course. The decree, 
< re fore, is to be reversed, and the cause remand* 
eel, with directions to take an account between the 
two .stores, and an account of the profits of the jewelry 
store, if the same shall be required by the plaintiff. 

Todd, J. concurred in the opinion of the court that 
the debt of WeUs & Co. was a debt to be paid by 
Finley, but he differed upon the other part of the case, 
being of opinion, that the complainant was not entitled 
to a relief which by his bill he had made a merit of 
Waiving. . 

Decree reversed, and the cause remanded, with di- 
rections to reinstate the injunction, and take an ac* 
count, &c* 



DE BUTTS v. BACON AND OTHERS. 



if m tgent, ERROR to the circuit court for the district of Co» 
permis*i*n of lumbia, in a suit in chancery, brought by Samuel Dp 
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Butts against James Bacon and others, the object of • D«Bory t 
which was to foreclose a mortgage made by Bacon to bacow. 
De Butts. The condition of the. mortgage was, that if i^^^_* 
the defendant. Bacon, should pay to the complainant his priocipar, 
the interest of eight per cent, upon one thousand dol- 8 ^f. 8 ^ tfrce ! !r - 
lars of eight per cent, stock of the Uni^d States, loaned £? mo^S 
by the complainant to the defendant, and should further hl » a^n me, 
pay to the complainant " the said sum of one thousand JJjf ^fo? pT£ 
dollars," &c* the deed should be void* merit *ives * 

mortgage to 

The defendant, Bacoii, pleaded the statute of usury, payment of the 
alleging that it was a loan of mon$y and not of stock. {^ Dt v ^ h th S 

percent, inte- 

The facts of the case appeared to be, that the com* {*?* hereon, 
plainant, Samuel De Butts, intending to speculate in a * ,s tl9ur V'- 
voyage with Captain Elias De Butts, authorized the Ito 
ter to sell one thousand dollars of eight per cent* stodc 
of the United-States, which he did through the agency 
of the defendant, Bacon, who received the money* The 
plan* of the voyage not having been prosecuted, the 
complainant wished to get his stock back again, but 
could, not get either the stock or the money from Ba- 
con* It was however finally agreed, that Bacon should 
be considered as answerable for the stock, and should 
give a mortgage to secure the repayment of the stock, 
and-cight per cent, interest* 

The court below decided the contract to be usurious, 
and decreed the mortgage to be void* Which decree 
this court, after argument, by Swann> for the appellant, 
and Taxings, for the appellees, 

Affirmed* 



SHEEHY v.MANDEVILLE AND JAMESSON. 



ERROR to the circuit court for the district of Co- A promissory 
lumbia, sitting at Alexandria, in an action of (mun'psit^tg™*^* 
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Sstttxir brought by Sheehy against Joseph -MandefriHe and R. 
Mamdjk. & Jameasqn. 

VILLK. 

s *^ m y*^r' -The declaration consisted of three counts* 

and in dw- 

oharge of an , 

open account The first count was upon a promissory, note as tol- 
action" upon 1°* 8 » v *** " J a, roes Sheehy complains of Joseph Mande* 
the open ac ville and Robert Brown Jamesson, lately trading under 
Senotebenot * e * rm of Rdbert Broijon Jamessori, of a plea of tres- 
pSlid. pass, on the case, for that whereas, on the seventeenth 

* A iT 1 ^d^ iai t ^y ^ J u ty» m * e y car °f our ^ r< * one thousand 
a^init one 6 or eight hundred and four, the said defendant Joseph 
two joint ma- Mandeville, secretly trading with the defendant Ro* 
tofoorj *notet ^rt B* Jamesson, by way of buying and setting mer- 
it no bar to a chandise, at Alexandria, in the county aforesaid, under 
«aIftt aCti0 Ao<A ** o****^ title, style, and firm of Robert Brown James* 
upon the tame son; and whereas the said 'defendants under the said 

"The wfole niimc » ' rm "^ 8t yk> on * e 8a *d seventeenth day of 
of * joint note July, in the year one thousand eight hundred and foui*, 
!• n *,?5!J®^ «t, &c. made their certain note in writing, called a pro* 
a^nst «w C of noissory note, subscribed by them by and under the 
^Jjkmwj name, style, title and firm of Robert B. Jamesson, 
auwntoiti bat bwing date the same day and year, and then and there 
the other may delivered the said note to the plaintiff, and by the said 
I* IdSe^ttent note did, under their firm aforesaid, promise to pay to 
joint. action if the said plaintiff, or to his order, six hundred and four 
▼eraSy* 1 * "*" dollars a 9^ ninety-one cents, for value received, negotia- 
Thw eonrt Me at the bank of Alexandria, by reason whereof, and 
the eowt'be- **y iotct of the law in such cases made and provided, 
low to allow the said defendants became liable to pay to the plaintiff 
the proceed-- the said sum of money contained in the said note, ac- 
-nfciidHi! * cording to the tenor and effect of the said note ; and 
being so liable, they, the 1 said defendants, under the 
name and firm aforesaid, afterwards, to wit, the same 
day and year aforesaid, at Alexandria aforesaid, under- 
took," &c 

The second count was indebitatus assumpsit for 
gods sold and delivered te-the defendants, under the 
name and firm of Robert B. Jamesspn. 

The third count was a jtlantum valebant for the same 
goqds. 

5 
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The defendants were duly arrested, but Jamesson 

was discharged by a judge upon entering a common 
appearance, he having been before discharged under 
the act of congress* for the relief of insolvent debtors 
within the district of Columbia; and no further pro* 
qeedings seem to have been had against him. 

The defendant Mandeville appeared and filed two 
pleas* 

1st plea* " And the said defendant, by George 
Youngs, his attorney, comes and defends the wrong and 
injury, when, &c. protesting that the said goods, wares 
and merchandise, in the declaration mentioned, were 
not sold and delivered to the said Robert B. Jamesson 
and this defendant jointly ; for plea saith, that the said 
James ought not to have and maintain his action afore- 
said against him, because he says, that heretofore, to 
wit, on the seventeenth day of July, 1804^ at Alexan- 
dria, the said Robert B. Jamessdn, in the declaration 
named, made his promissory note, payable to the said 
James Sheehy or order, sixty days after date, for 604 
dollars and 91 cents, negotiable at the bank of Alexan- 
dria, which said note, so as aforesaid made by the said 
Jamesaon, was given by the said Jamesaon, to the said 
James Sheehy, and by him received, tor and in discharge 
of an account or bill of the said James Sheehy against 
the said R.'B. Jamesaon, for sundry goods, warts and 
merchandise, at the special instance and request of the 
said R. B. Jamesaon, sold and delivered by the said 
James to the said Robert B. Jamesson. And the 
said defendant Joseph avers, that the said goods, wares 
and merchandise, mentioned in the plaintiff's declara- 
tion, are the same goods, wares, and merchandise, so 
as aforesaid sold and delivered to the said Robert B. 
Jamesson by the said James Sheehy, and, the same for 
which the said R. B* Jamesson gave his aforesaid ne- 
gotiable note, and none other; and afterwards, to wit, 
en the 8th day of June, 1805, the said James Sheetiy 
sued out of the clerk's office of the circuit court of the 
district of Columbia for the county' of Alexandria, his 
writ in an action of debt upon the aforesaid note against 
the said Robert B. Jamesson, and such proceedings 
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were had therein, that at the July term of the said 
court, in the year 1806, a judgment was rendered in 
favour of the said James Sheehy* against the said R. B» 
Jamesson, for the debt and damages mentioned in the 
declaration filed in that action, to be discharged by the 
payment of the said six hundred and four dollars and 
ninety-one cents, with interest from the 15th of Sep- 
tember, 1804, till paid, which will at large appear by 
the records , of the said court now here remaining in 
the said circuit court of the district of Columbia, for 
the county of Alexandria, which judgment still remains 
Unreversed and in full force; all of which the said de- 
fendant is ready to- verify; wherefore . he prays judg- 
ment whether the said plaintiff his action aforesaid 
ought .to have and maintain against him upon the se- 
cond and third counts in the said declaration," &c. 

2d plea. "And the said* defendant, by leave of the 
court," &c. u for further plea saith, that the plaintiff 
his action aforesaid, against him ought not to have and 
maintain, on the fir$t count in his said declaration, be- 
cause he saith, that .heretofore, to wit, on the 8th day 
of June, 1805, the said James Sheehy sued out of the 
clerk's office of the circuit court of the district of Co- 
lumbia, for the county of Alexandria, his writ in an 
action of debt against the said Robert B. Jamesson, 
and afterwards, in \ July, filed his declaration therein 
upon a note of the said Robert B. Jamesson to the 
said James Sheehy, dated the 17th day of July, 1804, 
payable, sixty da> s after date^ for 604 dollars and 91 
cents, for value received, negotiable at the bank of 
Alexandria; and afterwards such proceedings were 
had in the said'suit, that at July terra, of the said court 
in the year 1806, judgment was rendered therein in 
.favour of the said James Sheehy against the said Robert 
B. Jamesson, -for the debt and damages in Jie said 
declaration mentioned to be discharged by the payment 
of 604 dollars and 91 cents, with interest from the 15th 
of September, 1804, -until paid, and also costs of suit; 
all which the said defendant is ready to verify by the 
record and proceedings of the said court,' 9 &c. " which 
said judgment still remains unreversed and in full 
force, also to be verified by the record, &c And the 
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said* defendant avers that the promissory note in. the 
first count in .the plaintiff's declaration mentioned and 
described, is the same note upon which the aforesaid 
judgment was rendered and obtained, against the said 
Robert 'B. Jaqiesson, as aforesaid, and not other or 
different, and this the «aid defendant is "ready to verify; 
whereupon the defendant prays judgment if the said 
plaintiff ought to have and maintain his action afore- 
said against him upon thtjlrst count in the saiddeda- 
ration," &<:. 

To the first plea the plaintiff demurred, and assigned 
as causes of demurrer, 

1. That the plea does not traverse the assumpsit 
laid in the declaration. 

2. It does not expressly contests or deny, that the 
goods were sold and delivered to the said Joseph 
Mandeville sad Robert H.' Jamesson; nor that the 
Dote in the declaration -mentioned, was given by the 
said house ai 4 fi>m of Robert B. Jamesson* 

3. An unsatisfied judgment a&ainst Robert B. 
Jamesson is no bar to an action upon the same cause 
of 'action against the other defendant, against whom 
no judgment has been rendered* 

4. It does not aver that the judgment against James* 
son has been satisfied* 

5. It does not deny or admit that the . defendant, 
Mandeville, assumed to pay for the goods* 

6* The plea is no answer to the declaration* 

- To the second plea the plaintiff also demurred, and 
assigned the same causes of demurrer* 

The judgment of the' court below, upon these de- 
murrers, was in favour of the defendant Mandeville; 
and the plaintiff brought his writ of error* 

Vol. VI. Kk 
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E..J. Lee, for the plaintiff in error. 

A debt due from, joint partner* is joint artdjeveraL 
Each is liable for the whole. Rice v. .Sftttft, 5 ftorr. 
2615. Watson'* Law of Partnership, 238. 3 J^. T. 
Term Ret. 5. * 14 Viru Mr. 6Q7. /»/. 3. 6 Co. 4a b. 
2£»*mays caste. 6 Co. 46. a. Higgins's case. Tc/tu 
67. 2 A*. 510. Darwentv. Walton. 3 & 2". 7Wm 
Rep. A. $ East, 147. Gra. Jac. V4t. A judgment 
against pne partner alone does not bind ihe other. • It 
is therefore no bar to a suit against this other partner. 
The obligation of the note of Ma&deville & Jamessoq 
is not merged in the judgment against Jamesson. 
Mandevill? cannot say he has been twice vexed for the 
same cause pf action. 

A secret partner is liable when discovered. Watson, 
42. Doug. 371. If the creditor has obtained judg- 
ment against the open partner before the discovery of 
the secret partner, the latter may be sued upon the ori- 
ginal cause of action. As to him it is not merged in 
the judgment. An unsatisfied execution is no bar to a 
second remedy against another person liable for the 
same debt. 5 Co. 86. b. Cr,o. Joe. 73. 1 Mod. 
207. 

A promissory note, given for goods, is no bar to as 
action for the price of the goods founded on the sale. 
In the present case it is not pleaded as an accofd and 
satisfaction, and it is in that form only that the defend* 
ant can avail himself of it. It is not satisfaction un- 
less it be paid. 1 Esp. 148. 9 Co. 79. b. 1 Seho. 
107. 1 Sir. 426, 1 Burr. 9. 2 Term Rep. 24. 1 
Sehv. 108, 109. 

Although the plea states that the note was receive 1 
in discharge of the account for goods sold, yet it was 
not a discharge without payment. Cro. Car. 85, 86. 
Brcrinthwait v. ComwaUis. 6 6b. 44. b. 45. b. Cro. 
Ei:z. 240. Ashhrook v. Snape. 3 East s 250. Drake v. 
Mitchel. 3 Call % 234. M Quire v. Gads by. 1 Cranch % > 
181. 1 Esp. Rep. 3. 5. Sttdman y. Gooch. 6 Ter>n 
Ren. 52. Puckfords. Maxwell. 
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The judgment (against Jamesson) upon the note is ShxmiIy 
no discharge of * Mandeviile. The cause of action v 

against Jamesson only- is* merged in the judgment; 
not the joint cause of action against Mandeviile & 
Jamesson. The reason why the cause of action merges 
in the judgment is, that die party has obtained a 
remedy of a higher nature against his debtor. But a 
judgment against Jamesson gives no remedy against 
Mandeviile. The plaintiff could not lose his remedy 
upon the note against Mandeviile until he had chained 
another remedy of a higher nature against him. This 
he has not obtained, and, therefore, has not lost his 
remedy upon the note. 

In the former action the declaration does not state it 
to be a joint note. If it had, there might perhaps be 
some doubt. But it was sued as the separate note of 
Jamesson. If the note had been in terms joint and 
several, a judgment against one would not have been a 
bar to a subsequent action upon the note against the 
other. 

Toungs and C. Lee* contra. 

The contracts made by copartners are joint, and 
not several. It is true that the effect of a judgment 
is several, that is, the execution may be served on both, 
or either of the defendants; but that does not alter the 
nature of the contract. 

In joint contracts, both are bound, or neither is 
bound. If one be discharged, the other is discharged; 
a release to one is a release to both. If jhe . contract 
be destroyed, or vacated, as to one, it is as to the 
other also. When it has once passed into a judgment 
it is extinct; a plaintiff may. if- he pleases sue only one 
of the copartners, arid if the defencfant does not plead 
in abatement, the action may be maintained ; and if 
the plaintiff obtains a judgment against one he cannot 
have another action upon the; same original cause of 
action against the other. This would. enable the plain- 
tiff to split and multiply actions at his pleasure. Upon 
a joint cause of action you cannot have several judg- 
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meats as you can in trespass, although the defendants 
should plead severally. 

If a note be given for a precedent debt, you cannot 
have an action on the original cause of action, unless 
you can prove the note to be io$t. l Johns. 36. 4 
Esp. Sep. 159. 1 Com. Dig. 143, 144. 4 Bac. Abr. 
48, 49. 2 Salk. 609. 2 Atk. 510. 609. 

But the plea states that the note was given and re- 
ceived in discharge of the prior debt; and t>here can' 
be no doubt that, by agreement of the parties, a debt 
may be discharged in that way. 

The declaration does not state any reason for not 
having made Mandeville a defendant to the first suit. 
It ought at least to have stated that the plaintiff did 
not know that Mandeville was a partner at the time 
ot, obtaining the judgment against Jamesson. if the 
plaintiff has any remedy, it must be in equity. If 
there can be a remedy at law, it must be upon a very 
special action on the case, setting forth all the circum- 
stances. 

If the plaintiff had at first an option to sue for goods 
sold and delivered, or upon the note, he has made his 
election to sue on the note, and having prosecuted that 
suit to judgment, he cannot afterwards sue for the 
goods sold and delivered. A man cannot have two 
judgments for the same cause of action, (f the note 
did not destroy the right of action for goods sold, yet 
a judgment upon that note does, 

A written instrument cannot be contradicted by parol 
evidence, The note purports to be. the separate note 
of Jamesson, l.o show that it was. a joint note is 
to contradict the tenor of the instrument. 

If the defendants in a joint action of assumpsit 
sever in their pleas, this does not make it a separate 
action against each: and if the plaintiff does not show - 
a joint cause of action against both, he cannot recover 
against either, Tnere could be no doubt that it would 
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be a good plea for Jamesson to say that the* plains 
tiff had already recovered a- judgment against him 
upon the same cause of action, which judgment was 
still in force* And a plea that would discbarge James- 
son would discharge Mahdeville also, because the plain- 
tiff having declared upon a joint cause of action 
. must prove it as laid ; and if he had no cause of action 
against Jamesson, as well as against M andeville, he had 
no joint cause of action as laid in his declaration* 

Jones, in reply. 

A judgment against one severally, upon a joint 
cause of action is no bar to a subsequent action against 
the others, upon the same cause of action* 

A note given by one, for a precedent debt due by 
two, is nudum pactum* 

a uote cannot be a satisfaction of a precedent debt, 
unless payment be actually made of the note* 2 Cro. 152. 
5 Co. 119. Whflpdalis case. 14 Vin. 607. 6 Co. 40. b. 
Cro. Jac. 74. 12 Mod. 538. 5 Mod. 136* Cro. 
Car. 85, 86* 1 Esp. Rep. 3. 5. 3 East, 256. 

Judgment may be severed when the parties plead 
severally* Co. Litt. 127* b, Lutw. 9, 6 Com. Dig. 8. 
tit. Pleader, B. 9, 10* 11 Co % 5. HayderCs case. X Wils. 
89* 1 Burr. 357. 

Jamesson is no party to this suit* Although arrested, 
he has never appeared, and the 'suit as against him has 
been abandoned. The court can give judgment against 
Mandeville only. 

The plea amounts to the general issue, and therefore 
is bad upon demurrer. Cro. Eliz. 201* f Mod. 314. 

March 14. 

Marshall, Ch* J. delivered the opinion of the 
court as follows, ?iz* 

T he plaintiff sold certain goods to Robert B* James- 




268 SUPREME COURT U.S 



Sheeuv 

" V, 



son, a merchant of Alexandria, and took his iiote for 
Marde- the amount, which he put in suit, and prosecuted to a 
judgment. Afterwards, supposing the other defendant 
Mandeville to be a secret partner, he instituted a suit 
against Mandeville. and Jauiesson. The declaration 
contains three counts. The. first is on the note, and 
charges it to have been made by the defendants under 
the name, firm and style of Robert B. Jamesson. The 
2d and Sdopums are for goods, wares and merchandise 
sold and delivered to the defendants, trading under the 
firm of Robert B. Jamesson. 

The defendant Mandeville pleads two pleas in ban 
The first goes to>the whole declaration, atufthe second 
applies only to the first count* 

The first commences, -with a protestation that the 
goods, &c. in the declaration mentioned were hot sold 
to the defendants jointly, and then pleads in bar the 
promissory note which is averred to have been given 
and received for, and in discharge of, an account for sun- 
dry goods, wares and merchandise, sold and delivered 
to the said Jamesson, and that the goods in the declara- 
tion mentioned are the same which were sold and de- 
livered to the said Jamesson, and for which the said 
note was given. The plea also avers, that a suit was 
.instituted and judgment obtained on the note, and con* 
eludes in bar. 

The second plea pleads the judgment in bar of the 
action. 

To the first plea the plaintiff demurs specially, and 
assigns for cause- of demurrer, 

1. That the defendantdoes not traverse the assump- 
sit laid in the declaration. 

2. That he does not expressly confess or deny that 
the goods, &c. were sold and delivered to the defend- 
ants, trading under, the. firm of R. B. Jairtesson, or that 
the note was given by the said firm. 

5 
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3. Because an unsatisfied judgment against James- Snsmsr- 
son is no bar to an action against Mandeville. MaJp*- 

VI LLC 

4. It is not averred that the judgment has beta 
satisfied* 

5. T 4 he defendant does not deny or admit that he 
assumed to pay for the goods, &c. in the declaration 
Mentioned. 

6« Because the plea'is no answer to the declaration, 
or any count thereof, and is informal. 

The defendant joins in demurrer. 

To the second plea the plaintiff also demurs spe- 
cially, and assigns, for cause ot demurrer, the same, in 
substance, wtyich had been assigned to the first plea, 
and the defendant joins in the demurrer to this plea 
likewise. 

The other defendant, Jamesson, has put in no plea, 
nor are there any proceedings against him subsequent , 
to the declaration. 

Although the first plea is not expressly limited to 
the 2d and 3d counts, yet it would, seem, from its 
terms, to be intended to apply to them alone. It sets 
up a bar to an action on an assumpsit for goods, waresy 
and merchandise sold and delivered, and no such <k- 
sumpstt is laid in the first count. 

If, however, it be considered as pleaded to the first 
count, it is clearly ill on demurrer* For it does not 
deny or avoid the joint assumpsit laid in that count. 

It remains to inquire whether this plea contains* 
sufficient bar to the 2d and 3d counts. 

The plea is, that the note was given and received 'for, 
and in discharge oi s an account or bill for goods, wares 
and merchandise sold and delivered by the plaintiff to 
Robert B. Jamesson, which are the same goods, &c. 
that are mentioned in the plaintiff's declaration. 
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Sh**ht That a note, without a special contract, would fiQtj 
of itself, discharge the original cause of action, is not 
denied* But it is insisted that if, by express agree- 
ment, the note is received as pfcyftient, it satisfies the 
original contract, and the party receiving it Must 'take 
his remedy on it. 

This principle appears to be well settled* The note 
of one of the parties or of a third person may, by agree** 
ment, be received in payment. The doctrine of nu- 
dum -pactum does not apply to such a case ; for a man 
may, if such be bis will, discharge his debtor without 
any consideration. But, if it did apply, there may be 
inducements to take a note from one partner liquidating 
and evidencing a claim on a firm which might be a suf- 
ficient consideration for discharging the firm. Since, 
then, the plaintiff has not taken issue on the averment 
that the. note was given and received in discharge of 
thejuxount, but has demurred to the plea, that fact is 
admitted; and, being admitted, it bars the action for 
the goods. 

The special causes of demurrer which are assigned 
do hot, in any manner, affect the case. Whether the 
promise was made by Mandeville, or not, cease%to be 
material, if a note has been received in discharge of 
thai promise, and the payment of the note need not be 
averred, since its non-payment cannot revive the ex- 
tinguished assumpsit. 

Fbe next subject of consideration is the second plea, 
which applies simply to the first count. 

That count is on a note charged %o have been made 
by Mandeville and Jamesson, trading under the firm 
of Robert B. Jamesson. This, not being denied, must 
be taken as true. 

The plea is, that a judgment was rendered on this 
note against Robert B. Jameason. 
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Were it admitted that this judgment bars an action Shbbhv 
against Robert B. Jamesson, the inquiry still remains, ma*©*- 
if Mandeville was originally bound; if a suit could vili-b. 
be originally maintained against him; is the note, as 
to him, also merged in the judgment? 

Had the action, in which judgment was obtained 
against Jamesson, been brought against tht firm, the 
whole note would most probaolv have merged in that . 
judgment. But that action was not brought against . 
the firm. It was brought against Robert Brown 
Jamesson singly, and whatever other objections may 
be made to any subsequent proceedings on the same 
note, it cannot be correctly said that it is carried into 
judgment as respects Mandevilie. If it were, the 
judgment ought in some manner to bind him, which, 
most certainly it does not. The doctrine of merger 
(even admitting that a judgment against one of seve- 
ral joint obligors would terminate the whole obligation, 
so that a distinct action could not afterwards be main* 
tained against the others* which is not admitted) can 
be applied only to a case in which the original declara* 
don was on a joint covenant* not to a case in which 
the declaration in the first suit was on a sole contract. 

Id point of real justice there can be no reason why, 
an unsatisfied judgment against Jamesson should bar 
a claim upon Mandeville ; and it appears to the court' 
that this claim is not barred by any technical rule of 
law, since the proceedings in tne first action were in- 
stituted upon the assumpsit of Jamesson individually, 

It is not necessary to decide whethei _.:s action 
*ould have been maintained against Mandeville singly 
with an averment that the note was made by Man* 
deville and Jamesson. The declaration being against 
both partners, that question does not arise. The 
declaration is clearly good in itself, and the plaintiff 
may recover under it, unless he be barred by a suf- 
ficient plea. 

Admitting, for the present, that a previous judg- 
Vol. VI. x, i 



266 



SUPREME COURT U. & 




meat agfcinst Jfemesson would be a sufficient bar, as 
to hint, had Jaroesson and Mandeville joined in the 
same plea, it would have presented an inquiry of some 
intricacy, how far the benefit of that bar could be ex* 
tended to Mandeville. 

But they have not joined in the same plea. J hey 
have severed ; and as the whole note is not merged 
in a judgment obtained against Jamesson, on his in- 
dividual Msvmpsit, the court is not of opinion that 
Mandeville has sq pleaded this matter as to bar the 
action. 

In this plea it was necessary to negative the aver* 
ment of the declaration, that the note was made by 
Mandeville as well as Jamesson, or to show that the 
judgment was satisfied. The defendant has not done 
so. He has only stated affirmatively new matter in 
bar of the action, which neto matter, as stated, does 
not furnish a sufficient bar. It is not certain that this 
plea would have been good on a general demun- 
but on a special demurrer it is clearly ill. 

The judgment, therefore, is to be reversed, and, as 
no other plea is pleaded; judgment must be rendered, 
on the first count, in favour t>f the plaintiff. 

The judgment of the court was as follows i This 
cause came on to be heard on the transcript of the 
record^ and was argpeti by counsel; on consideration 
whereof the court is of opinion, that there is error in the 
judgment of the circuit court in overruling the demur- 
rer to the first plea, so far as the same is pleaded in 
bar of the first count in the declaration, and that there 
is error in overruling the demurrer to the second 
■plea; wherefore it is considered by this court, that the 
judgment of the circuit court be reversed and annul* 
led, and that the cause be remanded ro the circuit 
court, with directions to sustain the demurrer to the 
first plea so far as the same is pleaded in bar of the 
first count, in the plaintiff's declaration, and also to 
sustain the demurrer to. the second plea, and to render 
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judgment in favour of the plaintiff on nia said first 
count, and to award a writ of inquiry of damages.* 

* After the opinion was given, C. Lee moved for a direction to the 
court below to allow a pita ofnontusumpsit. The court said they had 
■ever given directions respecting amendments, hut had left that quea* 
lion to' the court below This court cannot now undertake to sas 
whether the court belew would be justified in granting leave to amend., 



SKILLERN'S EXECUTORS v. MAY'S 
EXECUTORS. 



THIS was a case certified from the circuit court Itlf ^1^ 
for the district of Kentucky, the judges of that court to question the 
being divided in opinion. the ^wuH 

court after the. 

The former decree of the court below had been •«•* &^2 
reversed in this court, and the cause " remanded for oundate, 
further proceedings to be had therein, in order that an 
equal and just partition of the 3,500* acres of land, 
mentioned in the assignment of the 6th of March, 
1785, be made between the legal representatives of 
the said George Skillern and the said John May." 
{Fide ante, vol. 4. p. 141.) 

The cause being before the court below upon the 
mandate* the question occurred which is stated in the 
following certificate, viz. ** In this case a final de- 
,cree had been pronounced, and by writ of error re- 
moved to the supreme court, who reversed the decree, 
and after the cause was sent back to this court it was 
discovered to be a cause not within the- jurisdiction of 
the court; but a question arose whether it cfcn now 
be dismissed for want of jurisdiction, after the su- 
preme cqurt had acted thereon. The opinion of the 
judges of this court being opposed on this question, it 
is ordered u that the same be adjourned to the supreme 
court for their decision," Sec. 

This courts after consideration, directed the following 
opinion to be certified to the court below, viz. 
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Skillbiitu's « It appearing that the merits of this cause had 
jX v lt8 been finally decided in this court, and that its mandate 
May's Ex' rs. required only the execution of its decree, it is the 
v^v^* opinion of this'court that the circuit court is bound to 
carry that decree into execution, although the juris- 
diction of that court be not alleged ih the pleadings." 



THE CHESAPEAKE INSURANCE COMPANY 
v. STARK. 



v ho makefile % EKROR to the circuit court of the district qi Ma, 
sanmce tor hit. ryland, in an action of covenant upon a policy of insu- 
P ath*Sf 'to 1 *! raace u P on goods on board the ship Minerva, from 
bamlon ' with- Philadelphia to Laguira, and back to Philadelphia. 

out a formal 

etter o uttor- ,^^ caU8C was tried upon the issue of Hon infregil 
The inform- conventionem^ and the jury found a special verdict, 
of >K" o ;r^ stating the following facts : 

unimportant, 

aUaXununt On the 5th of March, 1807, Christian Dannenberg, 
be un«xccj>- as agent of the plaintiff; who was a citizen of Pcnnsyi- 
uonabie, the van i a shipped for Laguira, on account, and at the sole 

property vci»U . . r ,' r . •** i i . • a T 

immediately i» risk, ot the plaintiff, sundry goods, being American 
the umicrwri- property, and regularly documented as such, to the va- 
deedisTotV^ l«e of 8,700 dollars and upwards, on board the ship 
seittiMi to the Minerva, and consigned tl)em to William Parker, su- 
Mrty.° f e,UllT percargo on board. On the 12th of March she sailed 
if t hi- abandon- with the goods frorn Philadelphia for, Laguira* 

TOCMit be k-gid, 

underwriter* On the 2 1st of March, Charles C. Boerstler^ for the 
eompieiriv i» plainuff, effected an insurance with the Chesapeake Ih- 
ab««iid, and surance Company, who are citizens ot the state of 
ll,e .. * Bt,i .dbJ 4 Maryland^ upon the goods, to the amount of 8,700 dot- 
come? 1 *! Ve a lars, by the poiicv mentioned in the declaration, which 
K ent of tin Wils executed under the common seal of the company. 

uiuli-i'wr lent * V 

A h\n cm ver- 

diii isd. ectivc On the outward vovage she was 4 captured by a British 
tt.lu cl ' i^^iVir privateer and carried into Curracvwu On the 29th of 
the al didoii. April) 18^7, the can tain made a protest. On the 13th 
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•f June, 1807, the ship and goods being still in pos- Cms. In. Co, 
session of the captors at Curra£oa, and there detain*- d Stark. 
by them, the said Charles G. Boerstler, "for the **- ««*w 
plaintiff? abandoned to the Chesapeake Insurance i»eiit»vatmre«- 
Company, the goods shipped by Dunnenbtrg for the (v^t Ureaton- 
plaintiff, by a letter to the president and directors able time of a- 
ot the Chesapeake Insurance Company, the defend- J^JffiSi 
ants, in the words and figures following: pounded or fact 

and law, which*, 
must b-j found 
u Baltimore, June 13, 1807* by a jury un- 
der the diree- 

a President and Directors of the 1 couit. 



,} 



Chesapeake Insurance Company. 

14 Gentlemen, 
44 Having this morning received a letter from Mr* C- 
Da mien berg, of Philadelphia, the agent for Mr. John 
Philip Stark, of Hanover, ordering me to abandon the 
goods shipped by him, for Mr. Stark's account, on 
board the American ship Minerva, Captain New comb, 
carried into, and detained at Curiufoa, on her voyage 
from Philadelphia to Laguira, whereby the object of 
the expedition is totally frustrated and destroyed; I 
herewith abandon to you the whole of Mr. S atk's 
interest in the cargo of the Minerva, which you have 
insured in your office. 

** I have the hono.ur to be, gentlemen, your most 
M obedient servant, 

" Charles G. Boerstler? 

Which abandonment the defendants then refused te 
accept. 

W. Parker, the supercargo, addressed a memorial to 
the governor of Curmcoa, on the 19th of June, 1810, 
in which he complains of the detention as being of the 
most ruinous consequences to the owners. 

On the 25th of July, 1807, the vessel and cargo be* 
ing still detained at Curracoa, in the. possession of the 
captors, Parker entered into an agreement with I. F, 
Burke, the owner of the privatoer, by which a certain 
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Cues. I*. Co. part of the goods, should be appraised and the price 
*• paid by Parker, to be repaid by Burjke in case the goods 

should not be adjudged good prize; and that a certain 
other part should be kept by Burke, upon his engaging 
tQ pay the value thereof in the like case. In conse- 
quence of which agreement the vessel was liberated, 
and proceeded to Laguira, where the goods were -sold, 
and produced about 5,900 dollars. 

Parker employed an agent to attend the trial at 
Torfola, ahd to claim the goods for the plaintiff; but a 
trial was never had, nor any proceedings instituted for; 
the purpose of obtaining an adjudication, 

On die 22d of August, 1807, Dannenberg, as agent 
of the plaintiff, executed a deed to the Chesapeake In- 
surance Compauy, ^transferring to them all his right 
and title to the goods, as attorney of the plaintiff, 
which deed they refused to receive* 

Winder and Martin, for the plaintiffs in error, con- 
tended, 

J. That the contract by Parker with Burke was 
either the personal contract of Parker, or the contract 
of Stark; and was the cause of the loss. 

2. That there was no sufficient abandonment* Dan- 
nenberg was the agent of the plaintiff to make the 
shipment, but he had no power to abandon, nor to 
transfer to the defendants the rights of the plaintiff. 
Much less -could Boer&tler, the friend of Dannenberg. 
If the vessel and cargo had returned after the aban- 
donment, there was nothing to prevent Stark from 
claiming. The deed of cession ought to have been 
under the plaintiff's seal, or a power of attorney, under 
seal, should be produced. 

3. The abandonment was not in due time. 

Harper, contra. 

If the authority of Dannenberg to abandon does not 
3 
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appear to the special verdict, nor the time when he Ch*«. I*. Co. 
received notice of the lost, this court will award a ve* stark. 
nire facias de ncvo, because the jury have found the 
evidence of the authority and time, but not the fact of 
authority, nor the reasonableness of the time. 

In a mercantile transaction no insthifhcnt under 
seal is necessary. ' The letter is found which states the 
fact of abandonment, and the jury find the agency of 
Dannenberg. The letter states the authority of Bot rst- 
ler, and the jury have found his authority. This 
throws the burden of proof on the other side. The 
deed of cession from Dannenberg states that he acts 
for Stark, and as his attorney. The jury find that it 
was done.by Dannenberg for Stark. It was not ne- 
cessary that the deed should have been executed in the 
n$me of Stark. It is as well ifc it be signed by Dan* 
nenberg, as his agent or attorney. 

After th* abandonment Parker became the agent of 
the underwaters, who were then the owners. It is a 
general print pie that all acts done bona fide for the 
best interest d ' all concerned, are the acts of the un- 
derwriters! aftfchr a rightful abandonment. The assured 
cannot then revoke ; nor can the underwriters throw 
back the property, without the consent. of the assured* 

Martin, in reply* 

The question is, whether the assured can elect by 
attorney to abandon. Parker could not be considered 
as the agent of the underwriters, in doing an act 
which could not benefit them. 

The plea of non infregit was decided, before the sta- 
tute of jeofails, to be an informal, but not an immaterial 
plea. 1 Sid. » 83. 1 Lev* 290. It would have been 
bad upon special demurrer, but it is aided by the ver- 
dict. No other form of pleading has ever been used 
in Maryland, upon a sealed policy. 
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«E«.Ik Co. March 14. 

V. 

Stark. 

Marshall, Ch v J. delivered the opinion of die 
court as follows: 

On the principal question in this case the court can 
entertain no doubt. On the capture of the 'Minerva, 
the right to abandon was complete, and this right was 
exercised during her detention. 

The objections to the form of the abandonment are 
not deeired substantial. The agent who made the 
insurance might certainly be en dited, and, in transac- 
tions of this kind, always is credited, when he declares 
that, by the order of his principal,* -he abandons to the 
underwriters. In this case, the jury find that the 
abandonment was made for the plaintiff; and this find- 
ing establishes that fact. 

The informality of the deed of cession is thought 
unimportant, because, if the abandonment was unex- 
ceptionable, the property vested immediately, in the 
underwriters, and the deed was not essential to (the 
right of either party. Had it been demanded andtrr- 
iVsed, that circumstance might have altered the law of 
the case. 

If the abandonment was legal, it put the underwri- 
ters completely in the place of the assured, and Parker 
became their agent. When, he contracts on behalf of 
the owners of the goods, he/contracts on behalf of 
the underwriters, who have become owners, not on 
behalf of Stark, who has ceased to be one. His act 
is no longer the act of Stark, and is n» * to ht consi- 
dered as an interference, on his part, which tnay affect 
the abandonment. If any particular instructions had 
been given on this subject, if any act of ownership 
had been exerted by Stark himself, such conduct 
might be construed into a relinquishment of an aban- 
donment which had not been accepted ; but as nothing 
of the kind exists, the act of the supercargo is to be 
considered as the act of the persons interested, who- 
ever they may be. 
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The only point which presents any difficulty in Ch*i. IhCq 
the opinion of the court, is the objection founded on stark*. 
the omission, in the verdict, to find that the abandon- 
ment was made in reasonable time. 

The law is settled that an abandonment, to be 
effectual, must be made in reasonable time ; but what 
time is reasonable is a question compounded of fact 
and law, which has not yet been reduced to such cer- 
tainty as to enable the court to pronounce upon it; 
without the aid of a jury. Certainly the delay may be 
so great as to enable every man to declare, without 
hesitation, that it is unreasonable, or the abandonment 
may be so immediate, that all will admit it to have 
been made in reasonable time : but there may be such 
a imedium between these extremes, as to render it 
doubtful whether the delay has been reasonable or 
otherwise. If it was a mere question of law which 
the court might deride, then the law would determine, 
to a day or an hour, on the time left for dt liberation, 
' after receiving notice of the loss. But the law has 
not so determined, and it therefore remains a question 
compounded of fact and law, which must be found by 
a jury under the direction of the court. 

In this case the jury have found an abandonment, 
but have not found whether it was made in- due time 
or otherwise. The fact is, therefore, found defective- 
ly ; and for that reason a venire facias de novo must be 
awarded. 

It may not be amiss to remark that the judicial 
opinions which we generally find in the books, on 
these subjects, are usually given by way of instruction 
to the jury, or on a motion for a new trial, not on 
special verdicts. The distinction between the cases 
deserves consideration^ 

Judgment reversed, and the cause remanded, with 

direction to award a venire facias de novo* 
Vol. yt M m 
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MArInC ° LIVINGSTON AND GILCHRIST v. THE MARY^ 



LAND INSURANCE COMPANY. 



If the interest ERROR to the Circuit COUlt for the district of Ma- 
nner of a^csu-- r y^ n( *v in an action of covenant upon a policy (of in- 
go be insured, surance against capture only) upon goods laden on 
» nd if ^ at in " board the ship Herkimer from Guyaquil, or her last 
traT," it is" no port of discharge in South America, to New- York ; 
breach of the (he goods were warranted to be American property, 
wu^ilty If "proof of which to be required in the United States 
the other joint only" 1 he ship and cargo were captured by a British 
fotereit iT b not 8 ^P °f war » anc * condemned at Halifax as prize. 

insured, be a 

belligerent.^ ^he defence set up by the underwriters was, 

are not under- 
stood to war- i # That one Baruro* a Spanish subject, wasinterest- 
"hoie 1 caV> «8 ed in the cargo, and that Baruro being a subject . of 
neutral, but one of the belligerents, the warranty of neutrality was 

that the inte- + < : . . 
rest insured it tprtetted. 
neutral. 

muTrep^Jenta* *• That certain Spanish papers were found on board 
tion or conceal- stating thr cargo to be the property of Baruro, and al- 
ment, u P° n de » though Baruro might not be interested in the cargo, 
pendsupon its yet these papers, not being necessary, according to the 
mttteruSitu to U8ua i course of the trade, were the. cause of the con- 
mu«?*be W deci- demnation, and as this cause proceeded from the act 
ded by h jury of the insured, the underwriters were not liable* 

under the di- 
rection of *a 

court. 3. That although the interest of the plaintiffs Living- 

The right to ston & Gilchrist, was neutral, yet the concealment of 
tekep?iti™us- the interest of Baruro vitiated the policy. 

pense by ran- 

lf t^i^u'ws *• That the abandonment was not made in due time* 

and regula- 

tT traded To **•* objections the plaintiffs answered, 

not proved to 

vrting Mpub- l# That BarUr0 WaS n0t P art owner of ^ g°°4s$ 

lie edicts, they he had only a contingent interest in the profits of the 
b%c!r*jr Vei1 v °y a 8 c » That the subject insured was only the inte- 
IT a Teasel take 
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test of the plaintiffs, which was strictly neutral pro i-iviNorro* 
P* 1 ^ Mar. 1m. C* 

2. That the Spanish papers were necessary to carry on board p*. 
on the voyage insured) according to the nature and pen which ji*. 

•«i.. M ~ ^r .ul •_»,!_ • create the n»k 

tCOUIBe Of the trade. of capture, and 

'if it be not ihe 

3. That the interest of Baruro was not such as they J^SJuJJK 
were bound to disclose. awed to uk« 

•uch papers* 

Upon the trial of the issue of non infregit conven- Hureofthefoet 
tioncm, the jury found a special verdict ; and a bill of th ^ the * 
exceptions was taken by the plaintiffs in error to JJJ£JJj w \\\ ?* 
the instruction of the court to the jury, that parol fete the poityr 
ovidence was not competent to prove, u that according 
to the uniform and long standing laws of Spain, relative 
to the trade of her colonies in America, and especially 
of Peru, no goods could, at and about the time of the 
making the policy in the declaration mentioned, be 
imported into, or exported from, the colony of Peru, 
from, or to any other than a Spanish port in Europe, 
or in any other than a Spanish bottom, without a spe- 
cial license from the King of Spain for that purpose, 
and that such licenses, at and about the said time, 
were never granted, with respect to the said colony of 
Peru, to any but Spanish subjects ; and that, accord- 
ing to the constant course and usage of the trade, to 
and from that colony. Under such licenses, it was usual 
and necessary for the property to appear, in the said 
oolony, and at its departure therefrom, as the proper- 
ty of a Spanish subject, and of the person holding 
the license, to be accompanied by such Spanish pa- 
pers as were necessary to give it that appearance, 
and to be cleared out as such from the port of. de- 
parture in Peru; such licenses, not being avowedly 
transferable; although by observing the abovemen- 
tioned formalities and precautions, American property, 
at and about the said time, might be, and sometimes 
was, imported into, and exported from, the said colo- 
ny by American citizens, by virtue, and under the 
protection, of such licenses." 

The order for insurance* which wan supposed to 
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LiviNoaTOM amount to a representation, that the whole cargo was 
M An U. Co. neutral property, was contained in a letter from the plain- 
' tiff Gilchrist to Webster & Co. at Baltimore, in which he 
says, " on the recommendation of Messrs. Church & 
Demmill, I take the liberty of requesting you to effect 
insurance in your city on the cargo of the ship Her- 
kimer* Church, master, from Guyaquil, or her Inst 
port of departure in South America, to New;- York, 
against loss by capture only, warranted American pro- 
perty, and free .from all loss on account of seizure, 
for illicit or prohibited trade. The owners are already 
insured against the dangers of the seas, and all other 
risks exct-pt that of capture* You will please to in- 
sure to the amount of fifty thousand dollars in valued 
policies. You have already had a description of the 
ship from Messrs. Church & Demmill, the agents oi 
Mr* Jackson, who. is the owner, and which I presume 
is correct. By - a letter received from Mr. James 
Baxter, the supercargo, dated at Lima, the 23d of 
September, 1805, he did not expect the Herkimer 
would sail from Guyaquil until the last of February. 
I think proper to mention, that the insurance will be 
on account of Mr. Brockholst Livingston and myself. 
Mr. B4Xter and Mr. Griswold are also concerned, 
but the. first gentleman thinks there is so little danger 
of capture, that in his letter from Lima, he expressly 
directs no insurance to be made for him against this 
risk, and Mr. Griswold is not here to consult. Both 
these gentlemen, as well as those for whom you are 
desired to make insurance are natiye Americans." 

The description of the ship, as given by Church & 
Demmill, and referred, to in the above letter,, was as 
follows : " She is a fine ship of about 400 tons bur* 
den, about three years old, sheathed and coppered to 
the bends, built in the state of New* York, and her 
owner a native American citizen. She sailed from 
Boston on the 12th day of May last, bound for Lima, 
with liberty to go to one other port in South America, 
not west of Guyaquil and from thence to New- York. 

" She has permission to trade there." 
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On the 5th of June, 1806, the plaintiff Gilchrist, Livingsta* 
wrote to Webster & Co. at Baltimore, informing them Mar> i' n . c©. 
of the capture of the vessel, and that the plaintiffs ba^ ^^v - ^*' 
sent an agent to Halifax to act in be half of the con- 
cerned, and desiring that this information should be 
communicated to the underwriters, and assurances 
that the plaintiffs should ace throughout with due re- 
gard to their respective interests* . He then says, " I 
should like them to approbate the owners in. taking 
every measure they may judge best for our mutual 
interest, without prejudice to our right. I ought like- 
wise to mention that one of the owners has also gone 
in her, so the underwriters will observe every measure 
calculated to protect their and our interest ha? been 
speedily pursued." This letter was laid before the 
underwriters, who returned it with their answer endor- 
sed thereon u read and approved" 

On the 22d of August, 1806, after the condemna- 
tion in the court of vice admiralty, the plaintiffs aban- 
doned to the underwriters. 

The cause was argued at great length by Harper^ 
for the plaintiffs in error, and by Winder* Kty and Mar- 
fin, for the defendants, but their arguments were prin- 
cipally upon points not decided by the court* 

March 16. 

Marshall, On J. delivered the opinion of the 
court as follows : 

In this case several questions have occurred, on 
which the court has not yet formed an opinion* The 
application of rules and principles, which have been 
framed for an action on the case, to an action of cove- 
nant, is an operation of some difficulty. The court 
has not decided with precision, on the extent of the 
plea, that the defendant has not broken his covenant, 
nor on the testimony which may be admitted under 
that plea. Some difficulty, also, arises from the cir- 
cumstances, that the parties have gone to ; trial under 
the expectation that the whole merits of the case were 
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fcivj ngston open, under the issue, which was joined, and that sucb 
MarAn.O.. expectation was authorized by. the invariable usage of 
^v l he courts of Maryland, and of the circuit court sit- 
ting in that state. 

Upon the inspection of the special verdict in this 
case, it is supposed that, however these points may be 
decided, a venire facias de novo* would probably be 
awarded; and, as the delay of a term would be a great 
inconvenience to the parties, it is deemed advisable to 
award it now. 

There are, however, some points, which have been 
argued at great length, on which an opinion has been 
formed, which will now be delivered* 

It is essential, in this form of action especially, to 
distinguish accurately between the warranty contained 
in the policy, and those extrinsic circumstances, such 
as misrepresentation or concealment, which have been 
deemed sufficient to discharge the underwriters* Al- 
though the effect of a breach of a warranty, and of a 
material misrepresentation may be the same on a po- 
licy, yet they cannot be confounded together, in deci- 
ding on pleadings or on a special verdict. 

The warranty, in this case, is in these words; 4i war- 
ranted, by the assured, to be American property, proof 
of which to be required in the United Siaies only." 

The interest insured is admitted to be American 
property, in the strictest sense of the term; but it is 
contended, that Baruro, a Spanish subject, had an in- 
terest in the cargo, which falsifies the warranty. 

Whether Baruro could be considered as having an 
interest in the cargo, or not, is a question of some in- 
tricacy, which the court has not decided ; and which, if. 
determined in the one way or the other, would not af- 
fect the warranty ; because, the assured are not under- 
stood to warrant that the whole cargo is neutral, but 
that the interest insured is neutral* 
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If the assured represented the whole cargo to be L * v *»« ,, » **- 
neutral, when it was not, or if (hey concealed the inter-* Mar.. In. Co. 
est of a belligerent, when it ought to have been dUcb* 
secj, which facts this court neither affirm nor deny, the 
effect of the misrepresentation or concealment on the 
policy, depends on its materiality to the .risk. This 
must be decided by a jury under the direction of & 
court. In this case, it has not been decided. Con- 
sequently, were it even to be admitted that, under 
the peculiar circumstances of this case, these facts might* 
be taken into cpnside ration, without being specially 
pleaded, a venire facias de novo would be necessary) 
in order to ascertain their materiality. 

So, too, with respect to the Spanish papers found 
on board. 

It is said that the verdict finds their materiality, by 
finding that the fair premium on American property 
disguised as Spanish, on the voyage insured, was 
twenty-five per cent, whereas the premium, in this, case, 
vtas only ten per cent* 

But, it does not appear to the court that this pro- 
perty was, by these papers, disguised as Spanish* It 
is found to have been the constant course of the trade 
to have them on board, and, consequendy, they cannot 
be understood to disguise the property as Spanish, 
when there are other papers which prove it to be 
American. 

It is, too, as yet, undecided, that this matter could be 
given in evidence, on this issue. 

Although this verdict, and these pleadings, do not 
present the merits of the cause in such form as to ena- 
ble the court to decide them, there are some insulated 
points, from which the cause may be relieved* 

The reference to the letter of Church and Demmill, 
which was made by the assured, in tVieir letter of the 
26th of March, to Alexander Webster & Co., has 
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Livingston be Cn treated both as a representation, and as a warran- 
Mar. In. Co. ty» which is falsified by the sentence of eo&demnatiou. • 

There is ho colour for this opinion* 

Most clearly it is not a warranty, for it is not intr6* 
duced into the policy; and if it were it representation, 
it only goes to the actual state of the ship, at the time, 
not to her future conduct. 

But it is not even a representation. Marshall, 336. 
is full and clear on this point. 

The letter of the assured, of the 5th of June, is 
understood to ask the permission of the underwriters 
to keep their right to abandon in a state of suspense, 
and the note made by the president and directors, on 
that letter, is understood ad granting that permission. 
It is difficult to ascribe this letter to any other motive. 

It has been asked, for how long a time is this per* 
mission given ? The answer is obvious. It is, at 
least, to continue while the property continued in its 
then situation, unless it should be sooner determined 
By one of the parties. The assured might abandon 
previous to the sentence, or immediately afterwards; 
and the underwriters might, at any time, require the 
assured to elect immediately, either to abandon or to 
waive the right so to do. Since they have not made 
this communication, their original permission continued 
in force. But the jury have not found that the aban- 
donment was or was not in due time. 

It is, also, the opinion of the court that, as the laws 
and regulation , by which this trade was regulated, are 
not proved to have been in writing, as public edicts, 
but may have depended on instructions to the governor, 
'they may be proved by parol. 

The judgment is to be reversed, because the spe- 
cial verdict is defective; \\n\ the cause remanded, with 
directions to award a venire facias de novo* 
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In the second case, it is ordered to be certified, that, Litiwgito* 
if the jury should be of opinion that the Spanish pa- Mab# 7m. &>. 
pe'rs, mentioned in this case, were material to the risk, 
and that it was not the regular usage of the trade insu- 
red to take such papers on board, the non-disclosure of 
the fact that they would be on board, Would vitiate the 
policy; but if die jury should be of opinion that they 
were not material to the risk, or that it was the regular 
usage of the trade to take such papers on boanj, that 
they would not vitiate the policy. 



HUDSON AND SMITH #. GUESTiER. 



ERROR to the circuit court for the district of Ma- JJ* Itf^ 
ryland ; in an action of trover for coffee and logwood, French courts 
the cargo of, the brig Sea Flawer % which had been cap- J^^SES" 
turedby the French, for trading to the revolted ports to° leisures 
of the island of Hispamola^ contrary to the ordinances ™^ e ^jj 
of France, and carried into the Spanish port of Bara- the co2t. e " 
cop % but condemned by a French tribunal at Guadaloupe % A «efeure,be. 
and sold for the benefit of the captors, and purchased IT%^ TASSEL 
by the defendant Guesfier. . «ai jurisdic- 

' tion, for breach 

• ■ *. ••/.■. . . of a municipal " 

Upon the former trial of this case in the court be- regulation, u 
low, a statement of certain facts was agreed to £y the * h * r ™ te f J* 
counsel for the parties, and read in evident to' the tions. 
jury, whq then found a verdict for the plaintiffs. One ve ^ t , a f n is t j , n c ^l 
of the facts so admitted, and which was then deemed wur*of the de- 
wholly immaterial by both parties, was, that the Sea- jjj "**£ "J™ * 
Flower was captured within one league of the coast of Von*, a^ntw 
the island of Hispaniola. Upon this fact, wjiich was the trial . n \ u * t ^ 
only fact in which this case differed from th*it of Rose v. ^Irtteiow. 
fflmehj, (ante, vol. 4. p. 241.) the supreme court rever* 
sed the first judgment of the court below,. (see ante, 
vol 4./U 293.) which had been for the plaintiffs, and 
remanded the cause for further proceedings. 

Upon the second trial in the court below^ the verdict 
and judgment were for the defendant* 
VoL VI. N a 
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The plaintiffs took A bill of exceptions to the opinion 
of the court, who directed the jury " chat if they find 
from the evidence produced, that the brig Sea Flower 
had traded with the insurgents at Port au Prince, in 
the island of St. Domingo, and had there purchased a 
cargo of coffee and logwood, and, having cleared at the 
said port, and coming from the same, was captured by 
a French privateer, duly commissioned as such, within 
six leagues of the island of St. Heneague, a depend* 
ency of St. Domingo, for a breach of said municipal re* 
gulations, that in such case the capture of the Sea Flower 
was legal, although such capture was made at the distance 
of six leagues from tlie said island of St. Domingo, 
or St. Heneague, its dependency, and beyond the terru 
torial limits or jurisdiction of said island, and that, the 
said capture* possession, subsequent condemnation and 
sale of the said Sea Flower, with her cargo, devested 
the ss|id cargo out of the plaintiffs, and* the property 
therein became vested in the purchaser*" 

Harper, for the plaintiffs in error* 

The main question in this case is, whether the French 
tribunal at Guadaloupe had jurisdiction of a seizure, 
under the municipal law of St. Domingo, of a vessel 
seized more than two leagues distant from the coast. 

This question was decided by this court in this 
cause when it was here before. In the case of Rise v« 
Himely, (ante, vol. £. p. 241.) this court decided; thai 
the French tribunal had not jurisdiction because the 
seizure was made more than two leagues distance from 
the coast; and in this case, (ante, vol* 4. p. 293.) this 
court decided that the French tribunal had jurisdiction, 
because it appeared by the statement of facts that the 
vessel was seized within one league from the coast* 
So also the cases of Palmer £P Biggins v. Dutilli, and 
Hargous v. The Brig Ceres, (ante, voL 4. p. 298. in 
note,) were remanded for further proceedings, because 
it did not appear whether* the seizures in those cases 
re made within two leagues of the coast. 

P, B* key and Martin, contra. A nation has a 
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^Ight to use all the means netefcaary to enforce obedience Hwmm 
to its municipal regulations and laws. It has a right to gubsti,** 
enforce its municipal laws of trade beyond its territorial ^m-^*** • 
jurisdiction. This right is exercised, both by Great 
Britain and America, to enforce their respective reve- 
nue laws. The only limit to this right is the principle 
that you do not thereby invade the exclusive rights of 
other nations. The arretes relative to the trade of 
St. Doreingo, do not limit the jurisdiction of their 
tribunals to seizures made within two leagues of the 
coast. 

The French ordonnanceft, referred to in the sentence 
of condemnation, embrace four distinct descriptions of 

vessels; 

i. Those found at anchor, &c. 

2. Those cleared for ports. in possession of the re- 
volters. 

3* Those coming out of the interdicted ports, With 
or without a cargo; and, 

.4. Vessels sailing in the territorial extent of the 
island, found within two leagues of the coast* 

The distance ft two leagues expressed in (he or* 
donnance, i» limited to the last description, and does not 
apply to either of the three J?r*& It is tantamount -to the 
hovering acts of Great Britain: and the United States. , 
Neither the object nor the policy of thefaw would ad- 
mit such a construction. If a vessel had >een trading 
with the blacks, she had only to Wait for * fair wind, 
slip out of port, and in half an hour be beyond the 
line of the jurisdiction, 

March 17. 

Livingston, J. In this case, when here before, I 
dissented from the opinion of the court, because I did 
not think that the condemnation of a French court at 
Guadaloupe, of a vessel and cargo lying in the port of 
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ffonso* anotbernation,had changed the property: but this ground, 

Gukitier. w *" c h was ^ c 6n ty one ta^ cn ^y two of the judges in 
this case, and by three, in that of Himely v. Rose, and 
was principally and almost solely relied on at bar, was 
overruled by a majority of the court, as will appear 
by examining those two cases, which were decided the 
same day. I am not, therefore, in determining this 
cause, as it now comes up, at liberty to proceed upon 
it ; and such must have been the opinion; of Judge 
Chase, on the trial of it, who was one pf the court 
who had proceeded on that principle. 

Considering it, then, as setded that the French tribu- 
nal had jurisdiction of property seized under a muni- 
cipal regulation, within the territorial jurisdiction of 
the government of St. Domingo, it only remains for 
me to say whether it will make any difference if, as 
now appears to have been the case, the vessel were ta- 
ken on the high seas, or more than two leagues from 
the coast. If the res can be proceeded against when 
not in the possession or under the fontrol of the court, 
I am not able to perceive how it can be material whe- 
ther the capture were made within or beyond the juris- 
dictional limits of France ; or in the exercise of a bel- 
ligerent or municipal right* By a seizure on the high 
seas, she interfered with .the jurisdiction of no other 
nation, the authority of each b$ ing there concurrent. 
It would seem also that, if jurisdiction be at all per- 
mitted where the thing is elsewhere, the court exerci- 
sing it must necessarily decide, and that ultimately, or 
subject only to the review of a superior tribunal of its 
own state, whether, in the partiv Jar case, she had juris- 
diction, if any objection be made to it. • And, although 
it be now stated, as a reason why we should examine 
whether a jurisdiction was rightfully exercised ovtfr 
the Sea Flower, that she was captured more than two 
leagues at sea, who can say that this very allegation, if 
it had been essential, may not have been urged before 
the French court, and the fact decided in the negative? 
And, if so, why should not its decision 'be as conclu- 
sive on this as on any other point? The judge must 
have had a right to dispose of every question which 
was maidd on behalf of the owner of the property, 
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whether it related to his own jurisdiction, or arose out 
of the law of nations, or out of the French decrees, or 
in any other way: and, even if the reasons of his 
judgment should nbt appear satisfactory, it would be 
no reason for a foreign court to review his proceedings, 
or not to consider his sentence as conclusive on the 
property. 

Believing, therefore, that this property was changed 
by its condemnation at Guadaloupe, the original owner 
can have no right to pursue it in the hands of any .ven- 
dee under that sentence, and the judgment below must, . 
therefore, be affirmed* 

The other judges (except the Chief Justice) concur- 
red. 

Marshall, Ch. J. observed, that he had supposed 
. that the former opinion delivered in these cases upon 
this point had been concurred in by four judges. But 
in this he was mistaken* 

The opinion was concurred in by one judge. He 
was still of opinion that the construction then given 
was correct. 

He understood the expression en sortant % in the ar* 
rete, as confining the case of vessels coming out, to 
vessels taken in the act of coming out. If it included 
vessels captured on the return voyage, he should con- 
cur in the opinion now delivered.^ 

However, the principle of that case (Rose v. Hime~ 
ly) is now overruled. - •■ ■ 

Judgment affirmed.* 

* Todd, J. stated that in the case of Ruse v. THmely, at February 
term, 1808, he concurred in opinion with Judge Johnson* 

Harper stated that one of the judges of the court below had doubted 
whether, when a case is reversed upon a bill of exceptions and remand- 
ed, the court below ought to gran;, a new trial. 

Marshall, Ch- J. If it be upon a special verdict, or case afreet!* 
the court above will proceed to give judgment Hut when a verdict 
in favour of a plaintiff is reversed, on a bill ot exceptions. to instructions 

{jiven to the jury, there n-.utt fas a new trial awarded »•)" the court b?* 
ow. 
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SMITH v- THE STATE OF MARYLAND, AT 
TH£ INSTANCE AND FOR THE USE OF CAfc. 
ROLL AND MACCUBBIN. 



Awrfrofer- E R ROR to the court of appeals of the state of 
ror lies to the Maryland, b^ibg the highest court of law and equity in 
kigbctt eeurt that state j and which affirined the decree of the jehan* 
• cVe'^Ssw cellor of Maryland* 

the qnestion it 

«£?*?» £mter The facta of the case appear to be Correctly stated iv 
the i»w of the the decree of the chancellor, whieh was as follows : 



■nlete eefore - ' 

the ***j of 4< r The material fecfe appearing in this case are, that 
*gj^ Br ^ 1 ^ e« the 4th of July, 1774, the lands mentioned in the 
By tfie^eohl bill were conveyed by Anile Ottey, heir at taw of Wil- 
5r* l km?"thf KaiI ^ 0tt ^V t6 Wi,Kam Smith, one of the defendants, 
equable tetei^ and 1 that an act of assembly, passed in June, 1779, for 
etu of British recording the deed of conveyance which had not been, 
~n^2teo% eiH! recorded within the time limited by kw» That on the 
without offiee &h of July* 1774, Smith executed a bond of conveyance 
l^o^ P r <n 2t to Anne Ottey, whfow of WilKam Ottey, and that at 
dene, and ai- the time of passing 'die act of October, 1780, r. 45. 
^TBffi- EfJ 1 ' to seize, confiscate and appropriate all British property 

equitable hue- ... .\ , , . '* ■ ... . r ■ r v 

reiu^were not within this state, he held the said lands under the 
^TT'^tft^i. 8a ** deed, subject to the terms of the said bond of con- 
the peace. * veyance, and in trust for the said Anne Ottey, then 
And now a British subject, and that the lands are now 
held in the same manner. That on the 27th of April, 
IftOlv the complainants, Carroll and Maccubbin, gave 
information of this property being so held, to the 
state's agent, and claimed the composition held out by 
law on the said information. That on the 22d of Fe* 
bfuary, 1803, the governor and Council agreed to sell the 
state's right to the said lands to the, said Carroll and 
MaCcubbin. That a survey was made and a plat re- 
turned. ahd bond given for -the purchase-money on the 

soth of April, taoa. 

" The object of the bill is to compel the defendant 
Smith to produce in this court all deeds, pepers and 
writings respecting the said land, and to convey the 
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same to the said Carroll and Maccubbin, and for ge- Smith 
ncrai relief, &c. Maiylaso. 

44 The positions rdied on by the complainants in their 
notes are, that the property so held in trust for a Bri- 
tish subject, or in which a British subject hod an equita- 
ble interest, but no legal estate, was liable to confiscation 
under the laws of this state, and was confiscated by them; 
and that there is nothing in any treaty between the 
United States and Great Britain, to protect the said 
property, or to prevent its being liable to their claim. 

"For the defendants it is contended that the 6th article 
of the treaty of the 3d of September, 1783, declaring 
that tkfccre should be no future confiscations made, had 
the effect of preventing any transfer, by the executive, 
of property which might have been confiscated, but was 
only legally, and not actually transferred from private to 
public use, or from the possessor to the state ; and that 
such transfer by the- executive must be considered aa 
a future confiscation, or setting apart for the public, 
property the use of which an individual had, and there* 
fore contrary to the stipulations of the treaty. And it 
is also contended, that under the 9th article of the British 
treaty of the 19th of November, 1794, (by which it 
was agreed that the British subjects who then held lands 
in the territories of the United States should continue 
to hold them according to the nature and tenor of their 
respective estates and titles therein,) this property is 
protected, being then held by the defendant Smith, as 
agent of and for Anne Ottey, a British subject, and there* 
fore then held by her* 

44 In a case of this nature where an important question 
as to the operation of a treaty arises, it would be satis- 
factory to the chancellor to have the opinion of a court 
of law, or its judges. The late change in the judiciary 
has however rendered the obtaining such an opinion 
less practicable than it formerly was; and it appears 
also that the most material. ground taken by the defend- 
ants has been already decided on by the general court 
in the case of Norwood's Lessee v. Owing*. 
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"A number of points were decided in that case, but 
the one most applicable to the present question was the 
determination by the court, or the opinion expressed, 
that the. state of Maryland by their commissioners was 
in possession of all British property within the .limits of 
the state, under and by virtue of the act of confiscation, 
October <> 1780, c. 45. and the act of the same session 
c. 49. to appoint commissioners, &c. : and the posses* 
sion of the said land was in the state of Maryland at 
the time the said Edward Norwood obtained his es- 
cheat warrant, and that no British subject could hold 
land in the state of Maryland on the 19th of November, 
1 794, the time when the treaty was entered into between 
Great Britain and the United States. 

"It is not necessary at' this time to declare any opi- 
nion as to the intent and meaning of the 9th article of 
that treaty, or to ascertain to what part of the territories 
of the United States it might have applied. It is suf- 
ficient to observe that according to the opinion of the 
general court, standing as yet unreversed, it could not 
apply to this state. 

" There is nothing in this case to inducelthe chancel- 
lor to determine contrary to that opinion; and if the 
holding of the land by Smith-for Anne Ottey was a^ 
holding by her in October, 1780, and occasioned its 
confiscation, it cannot be considered that she held the 
land in November, 1794, so as to be enabled, by the 
9th article of the treaty with Great Britain then made, 
to continue to hold it according to the nature and te- 
nor of her estate. 

" The words of the 2d section of the act of October, 
1780, c. 45. are, /That all property within this state, 
(debts only excepted,) belonging to British subjects shall 
be seised, and is hereby confiscated'to the use of this 
state,' and under this general expression, it is consi- 
dered that land in which the legal title was held by a 
citizen of this state in trust for a British subject, (as is 
the case now in questioft,) was included. 
6 
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* 4 That this was the construction given *• tfce act ap- Smith 
pears from the subsequent conduct of. the legislature Makyiah* 
and the executive of this state, and particularly by the 
first section .of the aet of 1784, c. 81. which directs, 
that the intetidant of the revenue be authorized and re- 
quired to call on all persons having confiscated British 
property in their possession, or the title papers thereof, 
or relating thereto, to discover and deliver up the same; 
and if the said intendant has probable and good ground 
to suspect that any person holds the same in trust, for 
any British subject, or conceals the same, or any deeds, 
writings or evidence of the titles to such property, he 
may and shall direct the attorney-general to file a bill 
in the high court of chancery, on behalf of this state, 
for the discovery of such trust or concealed property, 
and for , delivering up such deeds, writings, and evi- 
dence of title, to th« same ; thereupon proceedings shall 
be had, and decree made, according to the rules of the 
high court of chancery in such cases. 

" And it will be observed that, by the fifth article of 
the treaty of 1783, the recommendation to be made for a 
rtsa ution of property confiscated, extends to all estates, 
rights and properties. 

. * 4 If, then, this property was confiscated, and the right to 
it vested in the state by the acts* of October, 1780, c. 45. 
and c. 49. the chancellor does not perceive how it*san 
be affected by the sixth article of the treaty of 1783, de- 
claring that there should be no future confiscations 
made. 

44 The future acts of confiscation to be restrained by 
that article were absolute confiscations, and not the 
dispositions that might be necessary for those which 
had been made. 

44 Such dispositions might have been the subject of 
consideration, if the recommendations made for a resti- 
tution of property confiscated, had been complied with 
by this state. 

44 Considering, then, the lands in question to have been 
Vol. VL o « 
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confiscated, and that the right of the state, or those 
claiming under the state, is not affected by either of the 
treaties which liave been relied on, it remains only to 
inquire as to the grounds of the complainants 9 applica- 
tion to this court, and the nature of the relief to which 
they may be entitled. 

u The act of 1802,c. 100. under which the complain- 
ants allege that the purchase was made, declares, that 
it shall and may be lawful for any person or persons 
purchasing as aforesaid any confiscated British pro-, 
perty under the authority of this act, to prosecute any 
suit or suits, either in law or equity, in the name of 
the state, for recovery of said property for their use» 

" If this property had not been sold,. it might have 
been competent for the state to have proceeded by suit 
to devest the legal estate from the defendant William 
Smith ; and it seems consonant to equity, and to the pro* 
virions of the act just mentioned, that in the present 
case it should be vested in the complainants, who 
Were the purchasers from the* state." 

Then follows the formal part of the decree, that 
Smith should convey the land to Carroll and Maccub- 
bin. From this decree Smith appealed to the court of 
appeals of Maryland, 7 who confirmed the decree; 
whereupon he brought his writ of error to this court, 
Under the provisions of the 25th section of the judi* 
ciary act of 1789, Laws U. S. voL 1. p. 63. the. de- 
cision being against the right claimed under the treaty, 

Johnson, for the plaintiff in error • 

The question in the case is, whether a British sub-* 

Set who in fact by her agent and trustee, -held land ia' 
[arylanil, before the revolution, and continued to hold; 
it undisturbed until the year 1802, is protected by the 
treaties; or whether our acts of confiscation were so 
operative as to enable an informer, in a court of equity, 
to compel the trustee %o convey the legal estate to 
him* 
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ThU depends upon the trae contraction of the acts Smit* 
of assembly of Maryland, and of the treaties, with _ f - 
Great Britain. Ma.xi.amv 

Iris for this court to decide whether the construc- 
tion which the Maryland courts have given to thtir 
acts of assembly, be consistent with the true con* 
struction of those treaties. 

The 5th and 6th articles of the treaty of peace of 
the 3d of September, lf83, (Ltnvs V. S. vol- 1. p. 
482.) relate to this subject, and,, are both to be taken 
into view in order to ascertain what the 6th article 
means when it says, " there shall be no future confix 
cations made" 

By the £th article it is agreed that congress shall 
earnestly recommend the restitution of confiscated pro- 
perty belonging to real British subjects, and also of 
persons resident in districts in the possession of his ma* 
jesty's arms, who had not borne arms against the United 
States. This was contemplated to be done without pay- 
merit therefor. But as to the refugees* who had borne 
arms against the United States, congress was tore- 
commend restitution only upon the terms of payment 
(to any person who might theu be in possession) of the 
price which had- bet n paid for the purchase thereof 
since confiscation* But if the property had not been 
sold^ even they were not to pay for their estates, al- 
though the state might have discovered, seized and pos- 
sessed them. This was the spirit of reconciliation 
which was entertained between the parties at that time, 
and ought not to be forgotten in construing the treaty. 
These, however, were cases where the state had ac- 
tually possessed themselves of the property, and had 
used or disposed of it. In those cases the interposi- 
tion of the state was necessary to give effect to the in* 
tention of that part of the treaty. The 5th section, 
therefore, relates entirely to confiscations actually made 
and finished, and where the state sovereignties had 
possessed, and used, or disposed of the property. But 
the cases of inchoate confiscation, where the possession 
had not been devested, where the party still enjoyed 
the property, but where the states would, under the 
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Smith existing laws, have a right to seize and possess them- 
Maryland- selves of the property , and where some act still re- 
mained to be performed in order to completely 
vest the title and possession in the state, such cases 
were reserved for the subject of the 6th article; which 
stipulates " that there shall be no future confiscations 
made; nor any prosecutions commenced against any 
person or persons for or by reason of the part which 
he or they may have taken in the present war ; and 
that no person shall on that account suffer any fu- 
ture loss or damage, either in his person, liberty, or 
property ; and that those who may be in confinement 
on such charges, at the time of the ratification of the 
treaty in America, shall be immediately set at liberty, 
and the prosecutions so commenced be discontinued." 
The cases in the 5th article required some act to be 
done by the states to restore the property, because the 
party was out of possession ; bur where the party 
w;as already in the possession and enjoyment of the 
property, no act of the states was necessary* It was 
competent for the treaty to provide for the case ; and 
to stipulate, as the 6th article does in t fleet, that the 
party shall not be put in a worse situation than he then 
was in, either as to his person, his liberty, or his pro- 
perty. The treaty did not consider property as con- 
fiscated, if any I'm ther act was necessary to give the 
state a complete legAl title. 

To ascertain the true construction of the 6th article 
of the treaty, it is necessary to fix the meaning of the 
term confiscation, 

1. What is confiscation ? 

2. On what principles does the right of confiscatipn 
depend I 

1. To confiscate, is to transfer property from private 
to public use But the public cannot haw the use of 
property not known to exist* The stale of Maryland 
had not the use of this property before it was disco- 
vered in 180;, It was not before that time transferred 
from private to public use, and, consequently, was not 
confiscated. 
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3. The fight to confiscate the property of an enemy 
during war is derived from a state of war, and is 
callr d one of the rights of war. The right originates 
in the principle ol self preservation* It is a means of 
weakening the enemy, and of strengthening ourselves* 
3 Dalits, 227. Vat. lib. 3. c. 8. $ 138. p. 519. *Lib. 
3. c. 9. § 161./>.-541. 

The right to confiscate ceases with the principle 
upon which it is founded. In time of peace we are/ 
in no danger, and therefore s> n preservation will not 
then justify confiscation. We have no enemy to disa- 
able$ and therefore no right to strengthen ourselves at 
the expense of another, although he. had been . an 
enemy. 

But we are told that the state is not now. confiscating 
the property of htm, who was our enemy. That was 
done during the war. We are noLnow depriving him of 
the possession, and excluding him from the use of the 
land. All this was done during the wan And this is 
said in thr same breath which .admits that the party 
has rem. lined in the possession, use and enjoyment 
of the land umil this moment, and that the property 
was not discovered to have been the property of 
an enemy until twenty years after the end ot the war*. 
Th$ right to confiscate the goods of an enemy is mere- 
ty the bel.igerent right of capture. If the property be 
^ot taken during the war, it can never be seize^ after- 
wards. This property, while it remained undisco- 
vered, could neither weaken our enemy, nor strengthen 
ourselves. 

It would be difficult to establish the position by 
reason, or by the law of nations, that you can ever be 
placed in a situation where, although it be unlawful to 
pass an act declaring you will seize. »artd confiscate 
enemies' property, yet that you may because you de- 
clared you had seized it when in fact you had not 
deprived him of the possession and use of it. As to 
him the effect is the same; and it is equally a just 
cause of hostility, whether in fact \ ou take from him 
what he in fact held, without a previous declaration 
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Smith of your intention to do so, or first make the declara* 

Maryland. t ^» an 4 tnen ^° * t# *** or der'to evade the positive 
prohibition of the treaty, you «et up a mere legal 
fictipn in opposition to the truth of the case, and in 
violation of the spirit as well as the letter of a solemn 
national compact. 

This construction deprives the words of all mean- 
ing and effect. It was absurd to make provisions 
again at future confiscations, it every thing was already 
confiscated. No construction of a treaty is to be ad- 
mitted which leads to an absurdity, or renders the 
treaty null and without effect. Vattel y 380, 381, 382. 

It is contended that the first provision in the 6th 
article can never apply to Maryland, because there the 
confiscations were complete whether the property were 
discovered or not, and whether the state by its agents 
had taken the possession or not ; the law having vested 
the title and possesion. Let it be conceded that the 
law, of itself, had all these effects, yet the treaty, if 
/airly construed, annulled the future operations of the 
law, and prevented the state or its assigns, from ma- 
king the confiscation more complete eicher by taking 
actual possession, or compelling the trustees to convey 
the legal estate. 

We contend that the provision that no future con- 
fiscations shall be made, protects all property in fact 
held by British or American subjects at the time of 
the treaty ) and prevents the laws of confiscation from 
having the least operation in respect to such property ; 
or at any rate prevents the courts of justice from de- 
priving the holder of the possession, and from forcing 
his trustee to convey, and from doing any other act 
to carry into effect an incomplete confiscation. Acts 
done under a law during its existence cannot be affect- 
ed by the repeal of the law. But if a law authorizes 
an act to be done, but before the act be done, the law 
be repealed, there is no authority to do the act. So if 
the act be done in part, and be incomplete at the time 
of the repeal, nothing further can be done* The 
treaty was a repeal of All the confiscation laws,, so 
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far as to suspend their confiscating effects ; and no Smith 
court of judicature could carry them mto execution. Mjlrylawb, 

The stipulation u that there should be no future 
confiscations made, 1 ' was not intended to prevent 
the passing of future laws of confiscation. There 
could be no right to pass such laws during pvacc* 
Such laws would have been a most flagrant violation 
ol the law of nations; and would have been a good 
cause of war* • 

If it be said that the stipulation was intended to 
apply onlv to those states where the confiscation laws 
wrre incomplete, we answer, thai the confiscation was 
incomplete even in the case now before the court. 
The circumstance of an application to a court of • 
chancen* to complete the tide of the state, is conclu- 
sive evidence that the title . was not complete ; and if 
the tide was not completely in the state, the confiscation 
was not complete. 

In those states where an inquest of office was. ne- 
cessary to .gain a. seisin by the state, such a proceeding 
could not be had after the treatv ; this point has been 
admitted by all the states. No solid reason can be 
given why the treaty should not equally bar a proceed- 
ing in equity , to obtain the same object. 

No reason can be given why one of the states more 
than another should be enabled to derive a continuing 
revenue from the discovery of property after the peace, 
which had belonged to an enemy during the war. 

. If it be said, that the act of confiscation vested the 
equitable title in the state, and that that equitable title is 
transferred to the complainants, Carroll and JMaccubbin, 
and that as in equity, what ought to have been done 
is presumed to have been done, and therefore a cop* 
vevance is to be made now as if it had been made then; 

We admit that this is true in ordinary cases of 
equity ; but this is not an ordinary case of equity; 
there is no equity in compelling a forfeiture accruing 
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jure bel'u It is a mere exercise of superior power, 
or at most a cast* of the strictest law. It is not the 
province of a court of equity to enforce penalties and 
forfeitures, (es >ecially those groWmg out of a state of 
war,) but to n lieve against them. No man will con- 
tend that a British subject was bound in law, conscience, 
or morality, to make a disclosure of his property to 
his enemy/for the purpose of being deprived of it. 
The same right of war which justified tut in confisca- 
ting the property of British subjects, justified them in 
concealing it. 

The general purview of the 6th article of the treaty 
shows that the intention of the contracting parties was, 
tha things should remain as they then were ; no future 
confiscations were to be made; that is, no property was 
to be transferred iron) private to public use ; w> person 
then in possession was to be turned out on account of 
the part he took in trie war ; no prosecution was to be 
commenced; no ptrson was to sufft r any future loss or 
damage, cither in his person, liberty or property, on 
that account* To deprive a man of his property, to 
turn him out ot a possession which he had enjoyed 
until that moment, to deprive him of his daily bread, 
:s to make him suffer a loss and damage on account of. 
the part tie took in the war, and is therefore, a 'direct 
violatioo of the treaty. 

The right of confiscation is in substance the same 
as the right of capture;, it depends upon the same prin- 
ciple, the right of self preservation. If the property be 
taken flagrante belio^ it becomes the property of th$ 
captor. But if it be not taken during the war, he 
■ cannot afterwards claim and take it because he might 
have taken it during the war, it he. had known where it 
was. He cannot make it his own by a' mere declara- 
tion that it is his. The right to take can only be ex- 
ercised during the war. If tbfrre' be only a declaration 
during the wat, it does not change the property. At the 
cessation of hostilities, the right bf capture ceases. 
The state of Maryland cannot say, I am not now 
taking your property. I only take my own; and it is 
iny own- because I declared it to be so during the war. 
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With much more truth might Great Britain, when we &«itk 
charge her with a violation of the 7th article of the mabtlavb. 
treaty, by carrying away the negroes, and other pro- 
perty of A meripans, say , I did not take away the pro* 
perty of the Americans; 1 only took my own* It was 
mine, not by a mere declaration that it was mine, but 
by an actual seizure of it during the war, and ac- 
cording to the rights of war. 

But this construction of the 7th article is not adtni** 
sible, because it would defeat the whole object and 
intent of that article. So we say the construction 
given by the courts of Maryland, to the term " confis- 
cations" in the 6th article, is not admissible, because it 
defeats the whole object and intent of that provision. 

The words of the act of October \ 1780, c. 45. 
entitled " An act to seize, confiscate and appropri- 
ate all British' property within this state," are these; 
" Be it enacted," &c. " that all property within 
this state, debts only excepted, belonging to British 
subjects, shall be seized, and is hereby confiscated to 
the use of die state." 

By the act of the same session, c. 49. entitled " An act 
to appoint commissioners to preserve confiscated British 
property,' 9 it is enacted, 4i William Paca, Uriah Forest, 
and Clement Hollyday, esquires, or any two of thera, 
shall be, and are hereby appointed commissioners for 
the purpose of preserving all British property tfiized 
and confiscated by the act of the present session to 
seize, confiscate and appropriate, all British property 
within this state ; and that the said co iroissionera 
shall be, and are hereby declared to be ir the full/and 
actual seisin and- possession of all British property 
seized and confiscated by the said act, without any 
office found, entry, or other act to be don£. And the 
said commissioners shall, and may, as soon as may be, 
appoint proper persons, in all cases that tfcey may think 
necessary^ t0 enter into, and take possession of any 
*art of the said property, and to preserve and keep, the 

Vni. vi* n t> 
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Smith 8am e from waste and destruction, or to occupy and 
Maryland, employ the same for the benefit of the public, and to 
inventory the same, or any other of the said property 
which the said commissioner's may not think proper 
or necessary to put into the keeping of* any person 
as aforesaid; and the said commissioners shall return 
to the next general assembly a list or account of all 
such British property by them discovered, to whom the 
same belonged, the persons, if any, to whose keeping 
they committed the same, and the sums to which the 
same shall be valued in the next valuation of property ; 
and the inventory aforesaid shall also be returned to 
the general assembly, with the list or account afore- 
said ; but in case any person shall be in possession of any 
of the said property, and claim the same, such property 
shall not be taken out of his possession, if he gives 
good and sufficient security, in double the value thereof, 
that the same, it moveable, shall be produced when 
called for' by the commissioners, not any way damaged, 
or injured, or, if real, that no waste or destruction shall 
be committed thereon, but that the same shall be kept 
and preserved in as good order and repair as the same 
may then be in, until the title thereto shall be deter- 
mined.' * 

By the 4th section of the same act it is enacted, 
"that the said commissioners are also hereby declared 
to be in the full and actual seisin and possession of 
all property within this state which belonged to any 
person outlawed Snr treason ; and may appoint proper 
persons to take care of and preserve the same from 
waste or destruction, and inventory and return the 
same to the general assembly at the next session, in the 
same manner as if the same was confiscated British 
property, to the end that proper measures may be taken 
for the disposition thereof in the manner most advan- 
tageous for the public, and the purpose to which the 
same is appropriated." 

These acts" clearly contemplate an actual seizure of 
the property during the existence of the war. The 
title of the first act is, " to seize, confiscate, and appro- 
priate ;" and the enacting clause declares, that the pro- 
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perty il shall be seized " The second act declares the 8*u* 
commissioners to be in the full and actual seisin and Mahv*"aw 
possession of ail British property seized and confiscated 
by the former act. It also authorize s the commission- 
ers to appoint other persons to enter and take p<sses- 
si«.,n» It directs an account of the property discovered 
to be returned to the next general assembly, and it pro* 
vides thai if the party in possession claim title, he 
shall not be turned out of possession, until the question 
of title be decided* 

The act of the same session, c. 51. section 6. speaks 
of certain manors and lands, " which are seized and 
confiscated as British property, in consequence of the 
said act." And the preamble of the 8th section of the 
act of November, 1802, c. 100. sect. 8. under which 
Carroll and Maccubbin claim a right to apply to a court 
of equity in the name of the state, speaks of the dis- 
coverers of property liable to confiscation, in the fol- 
low ing terms: u Whereas many persons have made 
discoveries of British property, confiscated property* 
or property liable to confiscation, to the governor and 
council, the late intendant and late agents of the state, 
and have made application to purchase the same upon 
the terms held out by law to the discoverers j and 
whereas there is no person invested with authority to 
estimate the value, or fix a reasonable price for the said 
property, and to compound with the person or persons 
making such discovery, or with the person or persons 
applying to purchase the same; Be it enacted* th*t the 
governor and council be and they are hereby empow- 
ered to compound with all persons who have here- 
tofore made discovery of British property, confisca- 
ted property, or property liable to confisc tion, either 
to the governor and council, the late intendant, or any 
of the state agents, and to allow not exceeding one 
third of the value of such property to. any person or 
persons having made such discovery, and who shall 
make application to the governor and council on or be- 
fore the first day of May next, to compbund for and 
purchase the same, and the said governor and council 
are hereby authorized to dispose of sucti property to 
such applicants, and take bonds, with good and suffi- 
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cient security, to be approved 6f by the treasurer of the 
western shore, for the purchase-money, bearing interest 
payable to the state at the periods that may be agreed 
on-" 

The 9th section provides, that if the discoverer 
"shall not make known to the governor and council 
the title of the state to the property aforesaid" before 
the 1st ot May, then next, &c. the governor and coun- 
cil are to sell and dispose of the "state's right" to the 
property, &c. And by the 10th section it is enacted, 
44 that it shall and may be lawtul for any person or per« 
sons purchasing as aforesaid any confiscated British 
property under the authority of this act, to prosecute 
any suit or suits, either in law or equity, in the name of 
the state, for the recovery of said property for their 
Use: provided, that the said state shall not be liable to 
pay any costs incurred in prosecution of said suits ; n 
44 and provided also, that in all such sales so to be made 
by the governor and council, it shall be made known, 
and shall be a condition thereof, that they only sell the 
right of the state thereto, and that the state doth not 
guaranty the title to the same, or any part thereof, but 
that the purchase must be in all respects at the risk of 
the purchaser." 

This act is clearly a legislative construction of the 
former acts respecting confiscation, and it takes a dis- 
tinction between British property, and confiscated pro- 
perty, and property liable to confiscation ; it supposes 
the existence of British property not confiscated ; 
which could be no other than property which was once 
liable to confiscation, but which had never been actually 
discovered and seized. 

But this land was, at the time of the British treaty 
of 1794, holden by a British subject, through the me- 
dium of a trustee, so that it is a case within the bene- 
fit of the 9th article of that treaty. 

As to the question of jurisdiction of the courts of 
the United States, the real question in the case is, whe- 
ther the property was, before the treaty of peace, 
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actually confiscated, -within the meaning of that treaty. Swith 
It is a question upon the construction of the treaty Maryland* 
only, and the judgment below has been against the 
right claimed under that treaty, and is therefore clearly 
within the letter of the 25th section of the judiciary 
act of 1789. 

Rtdgeky^ contra. 

The act of Maryland, of October,* 1780, c. 45. ac- 
tually and absolutely confiscates the property, whether 
found or not. And the act of the same session, c. 49. 
declares the /Commissioners to be in the actual seisin 
and- possession of the property, " without any office 
found, entry, or other act to be done." 

The courts of the United States have not jurisdic- 
tion in the case, because the only question is whether, 
by the laws of Maryland, the pr* perty was completely 
confiscated before the treaty of peace. If it was, the 
treaty does not apply ; if it was not, the treaty pro- 
tects it. The laws of Maryland are to be construed 
by this court as they are construed in Maryland ; and 
the judgment in this very suit is conclusive evidence 
of the construction given to their laws by the courts of 
that state. 

The acts of confiscation make no distinction between 
legal and equitable estates* 

Harper y on the same side. 

This case presents two questions. The first, upon 
the jurisdiction; the second, upon the construction of 
the act of Maryland. 

1. This is not a case depending upon the construc- 
tion of the treaties, but upon the laws of Maryland. 
If by those laws the property was not confiscated be- 
fore the treaty of peace, we admit that it cannot now 
be confiscated. If it was confiscated, the treaty does 
not apply. The general understanding in Maryland, 
and the uniform decisions of their courts have been* 
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Smith that the act of assembly completely confiscated all Bri- 
Maryukd. ***& property within that state, without office fruitful, or 
entry, or seizure; so that at the peace there could not 
be any future confiscations, because, no British subject 
could then hold lands in Maryland. This is an answer 
to both treaties. The courts or Maryland are the ex* 
elusive judges of the. construction oi the laws of that 
state. 

If this court can take cognisance 6f the cause, the 
only question which they can decide is that which ari» 
ses upon the construction of the treaty. The question 
of construction of the acts of Maryland is not open 
to this court. . 

Jones, in reply. 

The right of Mrs. Ottey was not of such a nature 
as to be within the description of the act of assembly; 
and as it was a highly rigorous and penal law, creating 
a forfeiture of lands, it ought to be stricdv construed. 
To include the case of a cestui que trust would require 
a special description. The only term used in the act 
is "property" which, in its general and most obvious 
signification, means the legal title and possession of the 
thing itself. By the common law, no trust estate or 
use was forfeitable for treason; and an alien might, 
hold and enjoy the profits of land through the medium 
of a trustee. 4 Com. Dig. 231. 2 Coke,5\2>. 2 Inst. 
18, 19. 21. And this principle respecting forfeitures 
applies to confiscations. 3 Inst. 227. 

By the act of Maryland itself, no property was con- 
fiscated until it was first seized* and it could not be sei- 
zed until it was found. But the question is not whe- 
ther it was a confiscation of the kind contemplated by 
the act of Maryland, but whether it was a confiscation 
of the kind contemplated by the treaty. Treaties, es- 
pecially those which put an end to the miseries of war, 
ought to be construed with liberality, and according to 
the spirit of the contract, and the intention of the par- 
ties. The .confiscation contemplated by the acts oi 
Maryland, if the construction be correct which ha 
$ 
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been given to them by their courts, was not an actual Smith 
confiscation de facto, but a confiscation in contcmpia- jhary^an» 
tion oi law. So tar as it couiJ be supposed to apply .^-'^^J, 
to property not discovered nor seized, it was a mere 
fiction of law. The contracting parties to the treaty 
coukL only have intended actual confiscation* de facto; 
cases where in truth the property had already been sei- 
zed and converted to public use* Trie spirit of the 
treaty is clearly discovered, from the whole tenor of the 
instrument, to be, that nothing which was not already 
actually converted to the public use should be taken 
from the individual on account of the part taken in the 
war. A iuture seizure of the property hoiden by the 
individual; a future conversion of it to public use, was 
therefore a future confiscation within the letter and the 
spirit of the prohibition contained in the 6th article of 
the treaty. The negotiators oi .that treaty must Be 
presumed to have been perfectly acquainted with the 
laws of England relating to treason, and forfeitures of 
every kind. It was known that even by the high pre* 
rogative of the crown, the king gained no title until 
actual seizure. . The writ of seizure was a necessary 
consequence of an office found. 2 Inst* 206, 207; 
573. 689. Until entry or seizure there was 6nly a 
possibility of an estate which was to be gained by en- 
try. The seizure or entry is the commencement of 
the tide. Co. Litt. 118. a. 12 Mod. 92. Roberts v. 
Wither head. This seems also to have been the opinion 
of the legislature of Maryland, when they declared 
that the property should be seized and confiscated ; and 
when they passed' the subsequent acts of 1797, c. 119. 
and 1802, c. loo. 

The right of Mrs. Ottey is protected by the clauses 
of the 6th article of the treaty of peace, prohibiting 
future confiscations and future loss on account of the 
part taken in the war ; and by the 9th article of the 
treaty of 1794, in favour of those who then held lands 
in the United States. Mrs. Ottey then held the laud; 
if not at law, yet she did in equity j and as this is a 
suit in equity, the court will consider her as within the 
equity of the treaty. 
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3**th March 16. 



Maryland. 



Washington, J.* delivered the opinion of the 
court, as follows: 

This cause comes before the court upon a writ of 
error to the court of appeals of the state of Maryland} 
and the first question is, has the supreme court of the 
United States appellate jurisdiction in a case like the 
present? It is contended, by the defendants in error, 
that the question involved in the cause turns exclu- 
sively upon the construction of the confiscation laws of 
the state of Maryland, passed prior to the treaty of 
peace, and that no question, relative to the construction 
of that treaty, did or could occur. That the only 
point in dispute was, whether the confiscation of the 
lands in controversy was complete, or not, by the mere 
operation of those laws, without any further act to be 
done. If the former, it was admitted, on the one side, 
that the right of Ann Ottey, the British subject, was 
not saved or protected by the treaty ; if the latter, 
then it was agreed, on the other, that it was protected, 
and that no proceedings subsequent to the treaty, in 
order to perfect the confiscation, could be supported. 

This argument proves nothing more than that the 
whole difficulty in this case depends upon that part of 
it which involves the construction of certain state laws, 
and that the operation and effect of the treaty, which 
constitutes the residue of the case, is obvious so soon 
as that construction is settled. But still the question re- 
curs, is this a case where the construction of any clause 
in a treaty was drawn in question in the state court, 
and where the decision was against the title set up 
under such treaty? The only title asserted by the 
defendants in error, to the land in dispute, is founded 
upon an alleged confiscation of them by the state of 
Maryland, and a- conveyance to them of the right 
thus acquired by the state. The title set up by the 

• The Chief Justice did not sit in this cause. The judges present 
were Washington, Joi»nsou, Livingston and Todtf.^ 
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plaintiffs in error, for Ann Ottey, and die only one 
which could possibly resist that claimed by the gran- 
tees of the stae, is under the treaty 6f peace ; the 6th 
article of whicV protects her rights, provided the con* 
fiscation, by the laws of the state, was not complete 
prior to the treaty. The point to be decided was and is, 
whether this be i case of future confiscation, withmthe 
meaning of the 6tt article of that treaty ; and, in order to 
arrive at a correctresult in the decision of that point, 
it became necessay, in the state court, and will be 
necessary in this, t> inquire whether the confiscation, 
declared by the sue laws, was final and complete, at 
the time the treaty vas made, or not? The construe* 
tion of those laws,then, is only a step in the cause 
leading to the constriction and meaning of this article 
of the treaty; and it is perfectly immaterial to the 
point of jurisdiction,th?t the first part of the way is 
the most difficult to explore. Although the defend- 
ant's counsel admit, aid the supreme court of the state 
may, in this particulai case, have decided, that, where 
the confiscation is net complete before the treaty, 
the estate attempted to be confiscated is protected by 
the treaty, still, if, according to the true construction 
of the state laws, this court should be of opinion 
that the acts of confiscation left something to be done 
necessary to the perfection of the tide claimed under 
mem, which was not done at the time the treaty was 
made, we 'must saj that, in this case, the construction 
of the treaty was drawn in question, and that the de- 
cision of the state court was against the right set up, 
under the treaty, by one of the parties. 

This leads to the consideration of the merits of the 
caude, which depend upon the question before stated, 
viz. whether the confiscation of the lands in question 
was so far complete i>y the laws referred to, that the 
tide and estate of Ann Ottey was, devested out of her 
and vested in the state, prior to the treaty of peace? 
This must depend upon the true construction of the 
acts passed in the yeir 1780, chapters 45. and 49. as 
it is not pretended that any proceedings were institu- 
ted in the nature of an office, to complete the forfeiture 
VoL VI. Ql 
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switm f facie lands, upon the ground of alienage or other* 
Makylams. wise* 

The first law declares generally that " all property 
within this state, belonging to British subjects, debts 
only excepted, shall be seized, and is hereby confis- 
cated to the use of this state." Anticipating, as it 
would seem, that questions might arise, after peace, 
in respect to lands not proceeded against according to 
the rules of the common law, the legislature, in the 
same session, passed a second law, appointing certain 
commissioners, by name, to preserve all British pro- 
perty seized and confiscated by the former law, and 
declaring the said commissioners to be in the full and 
actual seisin and possession of all British property 
seized and confiscated by the said act, without any office 
found, entry, or other act to be done, with power 
to the said commissioners, to appoint fit persons to 
enter and take possession of said property, for the 
purpose of its preservation. 

It would seem di/ficult to draught a law more corn- 
pie tely operative to devest the whole estate of the former 
owner) and to vest it in the stay. v The arguments 
against giving to these laws such an effect are, that 
the expressions used in these laws do not import a 
confiscation of merely equitable estates, .and that no 
estates were intended to be confiscated, but sucfe. as 
were discovered and seized into the hands <£ the state, 
prior to the treaty. 

It is true that the word property, used in both laws, 
means the thing itself, intended to be affected by them, 
whether it were land or personal property ; but then 
it is equally clear that the thing itself, whatever it 
might be, ceased, by the operation of these laws, to 
belong to the British subject, and became vested in 
the commissioners, for the, use of the state. The 
cestui que trust, though not in possession of the pro- 
perty, was, nevertheless, the real owner of it, and, if 
the property or thing itself had come into the actual 
possession of the -commissioners, who would have 
held it to the use of the state, it would seem difficult 
to maintain the position, that a scintilla of interest 
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#r estate remained, for an instant afterwards, in the 
former owner* 

But no act of the commissioners was necessary in 
order to obtain seisin in the land, to support the use 
thus transferred from Ann Ottey to the state. No 
scizufc was necessary. The second law considers 
that all property belonging to British subjects was, 
by the mere operation of the first law, seized and 
confiscated ; and declares that the commissioners were 
then in the full and actual seisin and possession of the 
property* so seized and confiscated by the first law, 
though no entry or other act had or should be made 
or done. 

Being thus in the actual seisin, under the second 
law, which seisin had been declared, by the first law, 
to enure to the use of the state, it is perfectly imma- 
terial at what time the right of the state to the 
lands, now in controversy, thus completed prior to 
the treaty, was discovered, or at what time actual 
seisin and possession was obtained. From the time 
that the second law came into operation, the posses* 
sion of the trustees of Ann Ottey either ceased to be 
legal, or it was to be considered as the possession of 
the commissioners to the new use which had been de- 
clared by law. The present suit is between personsclaim- 
xng under the state, and others who either held the lands 
wrongfully, or for the use of the state, and it is, in no 
respect, necessary to the perfection of the change of 
the property produced by the laws of confiscation. 

Judgment affirmed, with costs. 



DUROUSSEAU AND OTHERS v. THE UNITED 
STATES. 



ERROR to the district court of the United States, The appeibu 
for the district of Orleans. £*«" of th « 

supreme court 
of the United 

This was a suit brought by the United States against Stotei » are *" 
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Dvko vmbau Durousscau and others upon a bond, given in pursuance 
TkbU.S. °f ^ act °f congress of December 22, 1807, usually 
» j ~m„f called the embargo act. (Laws [7. S. vol* 9. p. 7.) 
tenby the «m- The bond bears date the 16th of May, 1808, and the 
&titu$ioti,- but condition i8f that the goods therein mentioned should 
edon?%^«toIb€ " relanded in the United States, at the port of 
ted by the judi. Charleston, or at some other port of the United States, 
«£«?& $L *!" Angers of the seas excepted:' 

fed by congress 

ThbSoM tol Thc proceedings in the court below are according to 
appellate juris- the forms of the civil law, by petition' or libel and an* 

cWom in the" 8WCr * The llbcl i8 in the natUFe ° f atl aCt,0D ° f debt 

district court* for the penalty of the bond, and the plea is in the na- 
©f Kentucky, turc f a special plea, stating facts which were suppo- 
•af/'and^Or- sed to be sufficient evidence that the defendants were 
leans, even in prevented by the dangers of the seas from relanding 
y"SrSSE' the 8°o^ *" *« United States. 

by the district 

United States? rhe a P swer * or P ,ea i states, that the vessel sailed 

To an action from New Orleans with intent to proceed to the port 

rf^ebtfor the f Charleston, and that in the due prosecution of her 

embargo °bond) voyage from New Orleans to Charleston,, she was* "on 

it is a good the 26th of May, 1808, and on divers days from the 

fhe^ct of con! said 26th of May till the- 1st of June then next fol- 

gress of the lowing, upon the high seas by unavoidable accident by 

iso8/«."3^"that *° pce °^ "* e w * n ds and waves, so much injured and en- 

the party was damaged, that upon the said 1st day of June, for the 

Fi^rehmdins P rc8ervat i° n of the said vessel and cargo, and the lives 

the goods in of her crew and* passengers, it was found necessary to 

States b^wt P ut into l ^ e P ort °* Savanna to refit the said vessel 

avoidable acti- for her voyage aforesaid ; and that the persons admu 

&n*> nistering the government at the said port of Havanna, 

by, force of' arms, and against the will and consent of 

these defendants, and of the captain and supercargo of 

the said vessel, and all other persons having the charge 

and direction of the said vessel or cargo whatever, did 

detain the said vessel and cargo at the said port oi Ha* 

yanna, and by superior force did prevent the said vessel, 

with her cargo, from pursuing her said voyage to the 

port of Charleston aforesaid, or from going to any 

other port of the United State?, and landing the said 

cargo therein pursuant to the condition of the said bond, 

and did also by force so as aforesaid prevent, and have 
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ihvays hitherto prevented, the said cargo, or any partDmcton*** 
thereof from being sent in any other maimer to the said thb^. S. 
United States ana landed therein pursuant to thte condi- 
tion of the said bond ; and these defendants aver, that 
the damages and injuries aforesaid sustained by the 
said vessel were unavoidable, and by force of the grinds 
and waves ; and that by reason of the detention, and con- 
tihuation thereof, as aforesaid, by superior force as 
aforesaid, they could not at any time heretofore, nor can 
they yet, land the said goods, wares and merchandises in 
the said United States, pursuant to the condition of the 
said bond in the said petition set forth, by, reason 
whereof, and also by force of the statutes in such case 
made and provided, these defendants are, as they are 
advised, discharged from tfie payment of the said sum 
of money in the said bond or obligation mentioned, or 
any p; t thereof; these defendants, therefore, pray, that 
a jur may be empannelled to inquire of the facts 
aforesaid, should they be denied by the United States, 
and that these defendants may be hence disihissed with 
their reasonable costs and damages in this behalf most 
wrongfully expended/' &c. 

To this answer the attorney for the United States 
filed a general demurrer, and the court below, without 
argument, rendered judgment for the United States ; 
whereupon the defendants sued out their writ of error. 

Rodney, Attorney-General, and Janes, for the tTnited 
States. 

Contended, tha$ this court has no jurisdiction, be- 
cause there can be ho writ of error to, or appeal from, 
the decisions of the district court of Orleans. 

By the act ot congress passed March 26, 1804, en- 
titled an act erecting Louisiana into two territories, and 
providing for the temporary government thereof, voL 7. 
f. 1 17. J 8. it is enacted, that " there shall be established 
in the said territory a district court, to consist of one 
judge, who fehall reside therein, and be called the dis- 
trict judge, and who shall hold, in the city of Orleans, 
four sessions annually ;" u he shall in all things have 
the same jurisdiction and powers, which are bylaw 
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OamotfwxAu given to, or may be exercised by, the judge of Kentucky 
TaV'u.S. district." 

By the judiciary act of September 24, 1789, vol. 1. 
p. 54. $ 10. the district court, besides the ordinary ju- 
risdiction of a district court, has 44 jurisdiction t>f all 
other causes except of appeals and writs of error, 
hereinafter made cognisable in a circuit court, And 
shall proceed therein in the same manner as a circuit 
court, and writs of error and appeals shall lie from de- 
cisions therein to the supreme court in the same causes, 
as from a circuit to the supreme court, and under the 
same , regulations. 9 ' 

By the ninth section of the same act the district 
courts have " exclusive original cognisance of all suits 
for penalties and forfeitures incurred ,under the laws 
of the United States." 

Hence, it appears, that writs of error will lie to the 
Kentucky, district court in those causes only in which 
it acts in the capacity of a circuit court , The word 
44 therein? means in causes other than those of which 
the district courts generally had cognisance. under the 
9th section of the act. 

This court, in the cases of Clarke v. Bazadonc y 1 
Crouch, 212. and Bollman and Swartwout % 4 Crunch, 
75. disclaimed any appellate jurisdiction not ex- 
pressly given by law; and by a late act, vol. 8. p, 21. 
and vol. 9. p. 116. extending jurisdiction in certain 
cases to state judges and state courts, the jurisdiction 
is given without appeal ; which shows that congress 
are not anxious that there should be an appeal from all 
the courts to which they have given jurisdiction. 
There is no appeal from the judge of the district of 
Orleans in cases where he exercises only the district 
court jurisdiction. In Kentucky there was no circuit 
court. The district judge, although he exercised the 
powers and jurisdiction of a circuit court, yet he did 
not hold a circuit court. His court was merely a dis- 
trict court. The courts of the United States can ex- 
ercise no jurisdiction not expressly given by statute. 
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3 Delia*, 337V Although this suit was upon a bond, *>**•*•«** 

!ret it was in fact a suit for a penalty or forfeiture, theV 8 
ike the case of the auctioneer's bond in 2 Jnstruther, ' 
586,587. 

This is as much a penalty as if it Had been merely 
declared by the statute without having been put into 
the form of a bond. 

E. Livingston, contra* 

This court has jurisdiction in consequence oflts be* 
ing the supreme court, and the other an inferior court. 
The terms supreme and inferior are correlative, and 
imply a power of revision m the superior court. 

The judiciary act of 1789 gives a writ of error 
from the supreme court to the district court of Ken- 
tucky, in all cases where a writ of error would lie to a 
district court from a circuit court, as well, as in those 
cases where a writ of error lies generally from the su- 
preme court to<a circuit court. The word u therein, 9 
means in that court, and hot those cases only in which 
that court exercises the jurisdiction of a circuit court. 

The act of congress gives the Orleans judge the 
same jurisdiction and powers as are given to the Ken- 
tucky judge. If it had been intended tb give him the 
same jurisdiction without limiting his power by the 
right of appeal, congress would not have used the word 
powers. The same powers, means no greater powers; 
but if the Kentucky judge had limited powers, add the 
Orleans judge has unlimited powers, the powers cart- 
not be the same* 

C. Lee, same side, cited the case of Morgan v. CaU 
lender, 4 Cranch, 370. in which this cojirt decided that 
it has jurisdiction in cases of appeal from the district 
court of Orleans. He also suggested the inconve- 
nience which would result from having a revenue court in 
Orleans not subject to the control of the supreme court ; 
and from a difference of construction in the laws T€» 
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tovnovMBAu specting trade, commerce and revenue in different 
TheV s. V**** °* l ^ c territories of the United States. 

JoneSyin reply, observed, that the inconvenience ari* 
sing from the want of uniformity of decision already ex- 
ists with respect to all cases under 2,000 dollars value, 
in which there can be no appeal, or writ of error. 

March 15. 

Marshall* Ch. J. delivered the opinion of the court, 
upon the question of jurisdiction, as follows : 

This is the nYst of several writs of error to sundry 
judgments rendered by the court of the United States 
for the territory of Orleans. 

The attorney-general having moved to dismiss them, 
because no writ of error lies from this court to that in 
any case, or, if in any case, not in such a case as this ; 
the jurisdiction of this court becomes the first subject 
for consideration. 

The act erecting Louisiana into two territories 
establishes a district court in the territory of Orleans, 
consisting of one judge who " shall, in all things, have 
and exercise the same jurisdiction and powers which 
are, by law, given to, or may be exercised by, the judge 
of Kentucky district." 

On the part of the United States it is contended, 
that this description of the jurisdiction of the court of 
New Orle****« does not imply a power of revision in 
this court sintolar to that which might have been exer- 
cised over the Judgments of the district court of Ken- 
tucky ; or, if it does, that a writ of error could not have 
been sustained to a judgment rendered by the district 
court of Kentucky, iu such a case as this. 

On the part of the plaintiffs it is contended, that this 
court possesses a' constitutional power to revise and 
correct the judgments of inferior courts ; or, if not so, 
that such a power is implied in the act by which the 
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fcourt of Orleans is created, taken in connection with DtohwhI^ 
the judicial act; and that a writ of error would lie to a the^U S. 
judgment rendered by the court for the district of Ken- 
tucky, in such a case as this. 

Every question originating in the constitution of the 
United States claims, and will receive, the most serious 
consideration of this court. 

The third article of that instrument commences with 
organizing the judicial department. It consists of one 
supreme court, and of such inferior courts as congfe&> 
shall, from time to time, ordain and establish. In 
these courts is vested the judicial power of the United 
States. 

The first clause of the second section enumerates the 
ases to which that power shall extend. 

' The second clause of the same section distributes 
the powers previously described. In some few cases 
the supreme court possesses original j urisdiction. The 
constitution then proceeds thus : " In all the other cases 
before mentioned the supreme court shall have appel- 
late jurisdiction, both as to law and fact, with such ex- 
ceptions, and under such regulations, as the congress 
shall make." 

It is contended that the words pf the constitution vest 
an appellate jurisdiction in this court, wh^hjexteiids to 
every case not excepted by congress ; an$ that if the 
court had been created without any express definition 
or limitation of its powers, a full and complete appellate 
jurisdiction would have vested in it, whifch must have 
been exercised in all cases whatever'/ 

The force of this argument is perceivfed and admit* 
ted. Had the judicial act created the supreme court, 
without defining or limiting its jurisdiction, it must 
have been considered as possessing all the jurisdiction 
which the constitution assigns to it. Tfie legislature 
would have exercised the power it possessed of crea- 
ting a supreme court as ordained by the constitution ; 

Vol. VI. I? r 
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»*«• vtfxAfj g^ i n omktiog to exercise the right of excepting from 
Turn V. S. *l* constitutional powers, would have necessarily left 
those powers undiminished* The appellate powers of 
this court are not given by the judicial act. They are 
given by the constitution. But they are limited- and 
regulated by the judicial act, and by such ether acts as 
have been passed on the subject. 

When the first legislature of the union proceeded to 
carry the third article of the constitution -into effect, 
they must be understood as intending to execute the 
power they possessed of making exceptions to the ap* 
pellate jurisdiction of the suprrme court. The}* have 
not, indeed, made these exceptions in express terms* 
They have not declared that the appellate power of the 
court shall not extend to certain cases ; but they have 
described affirmatively its jurisdiction, and this affir- 
mative description has been understood to imply a 
negative on the exercise of such appellate power as is 
not comprehended within it. 

The spirit as well as the letter of a statute must be 
respected, and where the whole context of the law de- 
monstrates a particular intent in the legislature to effect 
a certain object, some degree of implication may be 
called in to aid that intent. 

It is upon this principle that the court implies a 
legislative exception from its constitutional appellate 
power in the legislative affirmative description of those 
powers. 

Thus, a writ of error lies to the judgment of a cir- 
cuit court, where the matter in controversy exceeds the 
value of 2,000 dollars. There is no express declara- 
tion that it will not lie where the matter in controversy 
shall be of less value. But the court considers this af- 
firmative description as manifesting the intent of the 
legislature to except from its appellate jurisdiction all 
cases decided in the circuits where the matter in con* 
troversy is of less value, and implies negative words. 

This restriction, however, being implied by the court, 
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and that implication being founded on the manifest in- »»**wmj 
tent of the legislature', can be made only where that t*« u. 8. 
manifest intent appears. It ought not to be made for 
the purpose of defeating the intent of the legislature. 

Having made these observations on the constitution, 
the courr will proceed to consider the acts on which 
its jurisdiction, in the present case, depends; and, first, 
to inquire whether it could take cognisance of this case 
had the judgment been rendered by the district court 
of Kentucky. 

The ninth section of the judUial act describes the 
jurisdiction of the district courts* 

The tenth section declares that the district court of 
Kentucky, w besides the jurisdiction aforesaid," shall 
exercise jurisdiction over all other causes, except ap- 
peals and writs of error, which are made cognisable in 
a circuit court, and shall proceed therein in the same 
manner as a circuit court: "and writs of error and ap- 
peals shall lie from decisions therein to the supreme 
court, id the same causes as from a circuit court to the 
supreme court, and under the same regulations." 

It is contended that this suit, which is an action on a 
bond conditioned to be void on the relanding of goods 
within the United States, is one of which die district* 
courts have exclusive jurisdiction, and that^a writ of 
error would not lie to a judgment given in such a case. 

This court does not concur with the attorney-general 
in the opinion that a circuit court has no original juris- 
diction in a case of this description. Butii is unneces- 
sary to say any thing on this point, because it is deem- 
ed clear that a writ of error is given in the case, how* 
ever this question might be decided. 

It would be difficult to conceive an intention in the 
legislature to discriminate bet ween judgments rendered 
by the district court of Kentucky, while exercising the 
powers of a district court, and those rendered by the 
same court while exercising circuit powefs, when it is 
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DimovutAu demonstrated that the legislature makes no distinction 
THftU. $• * n t ^ ie cast>s ^ rom l ^ tir nature and character* Causes of 
which the district courts have exclusive original jurisdic- 
tion aie carried itito the circuit courts, and then become 
the objects of the appellate jurisdiction of this court. 
It would-be strange if, in a case, where the powers of 
the two courts are united in one court, from whosejudg- 
ments an appeal lies, causes, of which the district courts 
have exclusive original jurisdiction, should be excepted 
from the operation of the appellate power* It would 
require plain words to establish this construction. 

But the court is of opinion that the words import no 
such meaning. The construction given by. the attor- 
ney-general to the word " therein," as used in the last 
instance, in the clause of the tenth section, which has 
b» en cited, is too restricted. If, by force of this word* 
appeals were given only in those causes in which the dis- 
trict court acted as a circuit court exercising its original 
jurisdiction, the legislature would not have added the 
words,. u in the same causes as from a circuit court*" 
This addition, if not an absolute repetition, could only 
serve to create doubt where no doubt would otherwise 
exist. 

The plain meaning of these words is, that where- 
ver the district court decides* a cause which, if decided 
in a circuit court, either in an original suit, or on an ap- 
peal, would be subject to a writ of error from the su- 
preme court, -the judgment of the district court shall, 
in like manner, be subject to a writ of error. 

This construction is, if possible, rendered still more 
bvious by the subsequent part of the same section, which 
describes the jurisdiction of the district court of Maine 
in the same terms. Apply the restricted interpretation 
to the word, 4i therein," in that instance, and the cir- 
cuit court of Massachusetts would possess jurisdiction 
over causes in which the district court of Maine acted 
as a circuit court ; and not over those in which it acted 
as a district court; a construction which is certainly 
not to be tolerated. 
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Had this judgment been rendered by the district Duuoumea* 
court of Kentucky^ the jurisdiction of ihis court would the'u. S. 
have been perfectly clear. 

The remaining question admits of more doubt* 

It is said that the words used in the law creating 
the court of Orleans, describe the jurisdiction and 
powers of that . court, not of this, and that they give 
no express jurisdiction to this court. 'Hence it is 
inferred, with considerable strength of reasoning, that 
no jurisdiction exists. 

If the question depended singly upon the reference 
made in the law creating the court for the territory 
of Orleans to die court of Kentucky, the correctness of 
this reasoning would perhaps be conceded. It would 
be found difficult to maintain the proposition, that in- 
vesting the judge of -the territory of Orleans with th,e 
same jurisdiction and powers which were exercised by 
the judge of Kentucky, imposed upon that jurisdiction 
the same restrictions arising from the power of a su- 
perior court, as were imposed on the court of Ken- 
tucky. 

But the question . does not depend singly on this 
reference ; it is influenced by other very essential cons- 
iderations. 

Previous to the extension of the circuit system to 
the western states, district courts were erected in the 
states of Tennessee and Ohio* *nd their powers were 
described in the same terms with those which describe 
the powers of the court of Orleans, The same re- 
ference is made to the district court of Kentuc **y. 
Under these laws this court has taken jurisdiction of 
a cause brought by writ of error from Tennessee. 
It is true the question was not moved, and, conse- 
quently, still remain* open. But can it be conceived 
to have been the intention of the legislature to except, 
from the appellate jurisdiction of the supreme court, 
all the causes decided in the western country, except 
those decided in Kentucky ? Can such an intention 
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DuRouniAo be thought possible?. Ought it to be inferred froafr 
ThjAj s« ambiguous phrases ? 

The constitution here becomes all important* The 
constitution am. the' laws are to be construed to- 
gether. It is to be recollected that the appellate 
powers of the supreme court are defined in the con- 
stitution, subject to. such exceptions as congress may 
make. Congress has not expressly .made any exceptions; 
but they are implied from the intent manifested by 
the affirmative description of its powers. It would be 
repugnant to every principle of sound construction, to 
imply an exception against the intent. 

This question does not rest on the same principles 
as if there had been an express exception to the juris- 
diction of this court, and its power, in this case, was to 
be implied from the intent of the legislature. The 
exception is to be implied from the intent, *and there 
is, consequently, a much more liberal operation to be 
given to the' words, by which the courts of the western 
country have been created. 

It is brlieyed to be the true intent of the legislature 
to place those courts precisely on the footing of the court 
of Kentucky, in every respect, and to subject their 
judgments, in the same manner, to the revision of the 
supreme court. Otherwise the court of Orleans would, 
in fact, be a supreme court. It would possess greater 
and less restricted powers than the court of Kentucky, 
which is, in terms, an inferior court. 

The question of jurisdiction being decided, it was 
stated by the 'counsel that the seven following cases 
on the docket, viz. the cases of Bera and others, ■ Con* 
nelly and others, Castries and others, Gibbs and others, 
Chi ids and others, Clayctnd ot hers, and Keene and others, 
against the United State*, all from New Orleans, stood 
upon the same pleas of unavoidable accident; excepting 
that in the'xases of Bera and others, and Connelly and 
others, the accident was capture by the British, and 
prevention by superior force from relanding the goods 
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ilk the United States. The bond in Be ra's case was ^w 1 '" 1 " 
dated the 21st of March, 1808. The condition was the the U. S. 
same asin the case ot Durousseau, 

P. B. Key, ' E. Livingston, C. Lee, and R* G. 
Harper, for the plaintiOs in error. 

These cases are all within the benefit of the act of 
congress passed the 12th of March, 1808, section ;?• vol. 
9. p. 71. which enacts, u that in every case where 
a bond hath been or shall be given to the United States, 
under this act, or under the act entitled ( an act laying 
an embargo on all ships and vessels in the pone 
and harbours of the United States,' or under the act 
supplementary to the last-mentioned act, with condi- 
tion that certain goods, wares and merchandise, or the 
cargo of a vessel, shall be relandcd in some port of the 
United States ; the party or parties to such bond shall, 
within four months after the date of the same, produce 
to the collector of the port from which the vessel had 
been cleared with such goods, wares, merchandise, or 
cargo, a certificate of the relanding of the same from 
the collector of the proper port, on failure whereof the 
bond shall be put in suit, and in every such suit judg- 
ment shall be given against the defendant, or defendants, 
unless prooj shall be produced of such relanding, or 
of loss by sea, or other unavoidable accident." 

It is contended that this act means loss by sea, of 
loss by other unavoidable accident ; but this construc- 
tion is contradicted by the punctuation of the statute* 
If it had been intended to have the construction con- 
tended for, it would have been pointed thus: unless 
proof shall be produced of such relanding or of loss, 
by sea or other unavoidable accident." The court 
can no more alter the punctuation of ft statute than the 
words. To give it the construction contended for, is 
to make the legislature speak nonsense * it would 
make them say the sea is an accident. 

We consider this point as settled by the case of 
s The United States v. Ball and Worth, at this term, 
(ante, p. 171.) 
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Jonta, contra. 

The statute enlarges the obligation of the bond* The 
officer is bound to take the bond exactly in the form 
prescribed by the statute. There is only one act 
which prescribes the form of the bond ; but there are 
several acts which modify its effect. 

The thira embargo act has annexed a new meaning to 
the condition of the bond. A bond taken under a known 
law, has the meaning and effect declared by that law. 
The act contemplates two excuses, viz. loss by perils 
6f the sea* and loss by superior force; but at all events 
thefcmustbe a loss. 

But in this case there is not a sufficient averment of 
a necessity eVen of going into the Havanna, and there 
is no averment of a loss. The detention at Havanna, 
and not the injury by the winds and waves, is aver- 
red to be the reason why they could not comply with 
the condition of the bond. 

v If a vessel be driven by a storm .upon the coast of 
an enemy, and there captured, it is not a lo*s by perils of 
the sea. Peakfs Cases, 130. Green v. Elmsly. The 
remote cause is never stated as the cause of the loss. 
And an averment of loss by capture cannot be support* 
ed by eyidence of a loss by penis of the se*. 1 Term 
Rep. 304. Kuien Kemp v. Vigne. 3 Bos. £s? Pull. 23. 
Matthie v. Potts. 1 Term Pep. ISO. 

The third section of the third embargo act, vol 9. p. 
71. requires more strict proof than had been before requi- 
red. The legislature was conipetrnt to say what degfee 
,;of proof should be required of a bona fide excuse. 
They have supposed that nothing but the loss of the 
thing itself could be satisfactory evidence of the im- 
possibilky of complying with the condition of the bond. 

This is also the true grammatical construction of 
the sentence. "After saying proof of r'elanding, or of 
loss by sea, the word of is omitted. If proof ' of 
other unavoidable accident was intended to be admit- 
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ted as an excuse id the same manner as proof of loss Du***h«a« 
by sea, the language would have been, proof of re,* jhbIJ, fl. 
landing, or qf loss by sea, or pother unavoidable ac- >* 
cident. If proof of unavoidable accident was intend* 
ed as an excuse, they would have said, or other un- 
avoidable accident which should actually render it im- 
possible to reland the goods in the United States. 

But as the clause now stands, if our opponents are 
right in their construction, proof of unavoidable ac- 
cident will be in excuse, although it be not such an 
accident as would necessarily render, or should actually 
have rendered, it impossible to comply with the con- 
dition of the bond, whether it produce loss, or not, and 
whether it prevented the relanding, or not. 

It does not appear by the plea that the defendants 
did not make a great profit by the voyage* 

. £. Livingston* in reply. 

We are entitled to jthe benefit of the exception of 
dangers of the seas in the condition of the bond, and 
also to the benefit of the exception of unavoidable ac- 
cident in the statute* 

The plea states as strong a case of necessity as tnat 
of the case of The United States v. Hall and Worthy 
decided by this court at this term* 

We have made out a clear case both under the ex- 
ception of dangers of the seas, and under the pro- 
vision of the statute, in case of unavoidable accident* 
No man can be bound to do an impossibility 

Insurance cases do not apply to the present; there 
the contract enumerates a great number of risks, and 
courts and litigants employ themselves in classing 
losses under one or another of those risks. In every 
other kind of contract, the expression, " dangers of the 
teas? means every accident that can happen at sea. 
In a. bill of lading the master, contracts to deliver the 
Vol. VI. Ss 
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DumetrutAu goods at a certain place, the dangers of the seas ex* 
Trb b. s. cepted. No body ever supposed he would be liable 
if the goods should be captured or seized by the su- 
perior force of public enemies* 

The case cited from Bunbury was upon a statute 
which r quired proof ihit the goods perished in the 
sea ; but our statute has no such clause* 

Marshall, Ch. J. delivered an opinion to the fol- 
lowing effect: 

The court considered many of the points in these 
cases while they had the case of The United States v. 
Hall and Worth under consideration, and upon the pre- 
sent argument 1 understand it to be the unanimous 
.opinion of the court, that the law is for the plaintiffs 
in error, in all these cases, I cannot precisely say 
what are the grounds of that opinion ; I can only state 
the reasons which have prevailed in my own mind. 

It is true, as contended on the part of the United 
Stales, that the legislature is competent to declare what 
evidence shall be received of the facts offered in excuse 
for a violation oi the letter of a statute. 

I also agree with the counsel for the United States, 
that the words ot the statute, *? loss by sea or other un- 
avoidable accident" mean loss by sea, or loss by other 
unavoidable accident* 

But the question is, what sort of loss is meant i It 
must be such a loss as necessarily prevents the party 
from comph ing with the condition of the bond. It is 
not necessary that it should be an actual destruction of 
the property, hut such a loss only as necessarily pre- 
vents the rclandiug oi the goods. 

This statute is not like that upon which the prosecu- 
tion was founded in the case cited from Bunbury. 
Our statute does not require .evidence that the goods 
have " perish- d in the seai" , It only requires proof of 
such a loss, by an unavoidable accident, as prevents the 
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refolding of the cargo, according to the condition of D^owsiAt 
the bond. When the property is captured, and taken ja/'u. Hi 
away by the superior force of a foreign power so as to 
prevent the relanding* it is lost within the meaning of 
the statute by an unavoidable accident, although the 
owner may have received a compensation for it. 

Johnson, J, I agree with the court in the result of the 
opinion, but not altogether upon the grounds stated by 
the Chief justice, if the act in question will admit of 
two constructions, that should be adopted which is most 
consonant with the general principles of reason and 
justice. I cannot suppose that the legislature meant 
to do an unjust, or an unreasonable act. No man 
can be bound to do impossibilities. The legislature 
must be understood to mean that the party should be 
excused' by showing the occurrence of such circum- 
stances as rendered it impossible to perforin the condi- 
tion of the bond. To make his liability demnd upon 
the mere point of ultimate loss or gain would be unrea- 
sonable in the extreme. 

Livingston, J. I concur in the reversal of these judg* 
ments, but not in the construction which the Chief Justice 
puts upon the third section of the act of March, 1808* 

If 'the relanding of the cargo in the Vnh>d States 
had been prevented by any unavoidable accident what- 
ever, although the goods tht-msetves were not lost* it 
would, in my opinion, have furnished a good defence to 
this suit; 

If the Spanish government had forced a sale of the 
property; and the proceeds had actually come to the 
hands of the owners, it would have made no differ- 
ence. Loss by sea is one excuse ; unavoidable acci- 
dent, whether followed by loss, or not, is another. 
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!!*;*auMSAv Washington and Todd, Justices, agreed in opinion 
The'u S. w **h J u dg e Livingston* 

Judgment reversed 



TYLER AND OTHERS v. TUEL* 



An anignee of THIS was a case certified from the circuit court of 
ff" right* cSn" the district of Vermont. 

not maintain 

the we° n for°S Tyler and others, as assignees of Benjamin Tyler, 
violation of the the original patentee of an improvement in grist-mills, 
patent which he c&Ued the wry-Jly^ or side wheel. 

After a verdict for the plaintiffs, the judges of the 
court below, upon a motion in arrest of judgment, 
were divided in opinion upon the question u whether 
the plaintiffs, by their own showing, are legal assignees 
to maintain this action." 

There were two counts in the declaration. 

The first set forth the substance of the statutes upon 
the subject of patents for useful discoveries, the facts 
necessary to entitle the patentee to a patent tor his in* 
vention, and the patent itself, together with the ^pecifi* 
cation, dated February 20, 1800. 

The averment of the assignment of the patent right 
to the plaintiffs was in these words: " And the plain- 
tiffs further say, that the said Benjamin Tyler after* 
wards, to wit, on the 15th day of May in the year last 
aforesaid, at said Claremoht, by his certain deed of 
that date by him signed, sealed, and to the plaintiffs 
then and there by the said Benjamin delivered, and 
ready to be shown to the court, did in consideration of 
the sum of six thousand dollars, to him before that 
time by the plaintiffs paid, grunt, bargain, sell, assign 
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and set over to the plaintiffs, their executors, adminis- 
trators and assigns, all the right, title and privilege in, 
unto, and over the said improvement in the said patent 
described, anil thereby vested in the said Benjamin in 
any part of the Unired States, excepting in the counties 
of Chittenden, Addison, Rutland and Windham, in 
the state of Vermont." 

The second count, omitting the recital of the statutes 
and of the patent, stated concisely the same facts* 
The averment of the assignment of the patent right 
was as lollows: u . And the said Benjamin lyler, after* 
wards, and before the expiration of die said fourteen 
years, to wit, at said Claremont, on the 15th day of 
Mav, in the year last aforesaid, by. his certain deed of 
that date by him then and there signed, sealed, and to 
the plaintiffs delivered, assigned to the plaintiffs the full 
and exclusive right and liberty of making, constructing, 
using, and vending to odurs to be used; the said im- 
provement, in and throughout the United States, ex» 
cepting in the counties of Chittenden, Addison, Rut- 
land and Windham, in the state of Vermont, as fully 
and amply as by Said letters patent the said Benjamin 
Tyler was thereto entitled, and alt his tide and interest 
in and unto said improvement excepting as aforesaid," 

Hubbard^ for the defendant, contended that the 
assignment, being of part of the patent rightonly, was 
not such as would authorize the, assignees to maintain 
an action on the statute*. (Laws V. S. vol. 2. p. 202. 

i he fourth section of the act declares, " that it shall 
be lawful for anyMnventor, his executor or administra- 
tor, to assign the title and interest in the said invention 
at any time, and the assignee, having recorded the said 
assignment in the office of the secretary of state, shall 
thereafter stand in the place of the original inventor both 
as to right and responsibility, and so the assignees of 
assigns to any degree." 

The fifth section provides, * u that if any person shall 
make, devise and use, oi sell the thing so invented, the 
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exclusive right of which shall; as aforesaid, have been 
secured to any person by patent, without the consent 
of the patentee, his executors, administrators or assigns 
first obtained in writing, every person so offending shall 
forfeit and pay to the patentee a sum that shall be at 
least equal to three times the price tor which the pa- 
tentee has usually sold or licensed to other persons the 
use of the safid invention ; which may be recovered in 
an action on the case founded on this act, in the cir- 
cuit court of the United States, or any other court hav- 
ing competent jurisdiction." 

It is evident from the whole purview of the statute, 
especially from the 4th, £th, 6th and 10th sections, that 
no person can be considered as an assignee under the 
staiute, who is not the assignee of the whole right of 
the original patentee. 

Rodney, Attorney-General, contra. 

Upon a motion in arrest of judgment, if the judges 
are divided, the motion fails, and the judgment must be 
entered of course. It must follow the verdict, unless 
sufficient cause be shown to the contrary. 1 SaUu 17* 
Ld. Raym. 271. 3 Mod. 156. 

If there can be no assignment but of the whole right, 
then the exception of particular counties is void; it be- 
ing repugnant to the prior words and intention of the 
grant. 

So if the jury find a fact inconsistent with a fact pre- 
viously found, the latter fact shall be rejected. Cro. 
Car. 130. 3 East. 6 Bac. Abr. 381. Pbwd. 564. 1 BU 
Com. 89. 2 Co. 83. 8 Co. 56. Dyer, 351. 1 Co. 3* 
1 Vent. 521. Cro. Eliz. 244. 

The whole passed at law by the deed of assignment. 
The exceptions are in the nature oi equitable assign- 
ments. 

On a. subsequent day the, court directed the following 
opinion to be certified to the circuit court for the die? 
trict of Vermont, viz.. 
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It is the opinion of the court that the plaintiffs, oy 
their own showing, are not legal assignees to maintain 
this action, in their own names, and that the judgment 
of the circuit court be arretted* 



THE SCHOONER JULIANA v. THE UNITED 

STATES; 

and 

THE SHIP ALLIGATOR a. THE UNITED 

STATES. 



THESE were appeals from the sentence of /the it was w 
circuit court for the district of Maryland, affirming offence.ajpiintt 
the sentence of the district court, which condemned ]£ *, m Jke 
the schooner Juliana, and the ship Alligator and K*<k »ut of 
cargo, for a supposed violation of tbp 3d section of the JJJ I(jem\nu! 
act of congress of the 9th of January, 1808, entitled another in the 
" An act supplementary to the act, entitled an act lay- SiorV- °unieM u 
ing an embargo on all ships and vessels in the ports be with an in 
and harbours of the United States," by putting goods x ^^ v c *P°*t 
from the Juliana on board the Alligator. 

The libel, in the case of the Juliana, stated, that on 
the first of January, 1808, she, being a Swedish vessel, 
cleared from Baltimore for' Port au Pr?nce y having on 
board 100 barrels of herrings, which were on board 
when her master was notified of the embargo ; that 
she proceeded on her voyage to her port of destination, 
but before she left Pitapsco river, there were laden on 
board of her a complete cargo of merchandise, foreign 
and domestic, with which she proceeded, in prosecu- 
tion of her said voyage, until the 1st of January, 1808, 
when she was arrested by the officer of the custom- 
house of the port of Baltimore, and brought back ; 
after which, and while she was in that port,, viz. the 
ltth of January, 1808, sundry goods, described in the 
libel,, were taken and removed from the Juliana and 
put on board the Alligator, then lying in the port of 
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B^l imore % *' contrary to the provisions of the statutes 
of -the $aid United S s ates, in such case made and provi- 
ded, and with intent to violate the provisions of the said 
statutes, tor which cause she wasseiz d by the collector 
of that port as iorfeited. The libel in the case of the 
Alligator was a copy of that against the Juliana. 

The words of that part of the 3d section of the act 
of January 9, 1808, vol. 9* p. 11. upon which these- 
libels were lounged, arc as follows: 

u And he it further enacted, that if any ship or vessel 
shall, during the continuance of the act to -which this 
act is a suppL-nltsnt, depart from any. port or the United 
Spates without a clearance or permit ; or if an.\ ship or 
vessel shall, contrary to the provisions of this act, or of 
the act to which this act is a supplement, proct ed to a 
foreign port or place, or trade with or put on board of 
any other ship or vessel, any goods, wares or mer» 
chandise, of forvign or domestic growth or manufac- 
ture, such ships or v-. ssels, goods, wares and merchan- 
dise, shall be wholly forfeited." 

Harper and Martin, for the appellants, contended 

That the sentence ought to be reversed, 

1. Because it appears from the libel that if any goods 
were put on board the Alligator, it was after the Ju- 
liana had been seized and brought back, and while the 
Alligator was at the wharf a perfect hulk, totally unfit 
to proceed on a voyage, and entirely passive as to any 
improper use made of her. 

2. The libel does not charge that the goods put on 
board the Alligator were the same which were oh 
board the Juliana when she was seized and brought back* 

3. It does not charge that tbs owner of the Alligator 
had any knowledge of, or concern in, the business. 

4- The evidence is insufficient to prove any cause 
of condemnation. 
5 
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o. It is not averred that the goods were put on Jwawa 
board the Alligator with intent to export them; which Tnmb. 8. 
is the offence contemplated by the act* 

6. The libel does not allege that the seizure was 
made within the district of the seizing officer; nor upon 
the water. It does not appear to be a case of admiralty 
jurisdiction. 

The Attorney-General, on the next day, abandoned 
the causes as untenable* 

Sentence reversed, and restitution ordered* 



THE SCHOONER RACHEL v. THE UNITED 
STATES. 



THIS- was an appeal from the sentence of the dis- NoaenteDoeof 
trict court of the United States for the district °^ c^TffitSSi 
Orleans, which condemned the schooner Rachel for if* the taTon-* 
having traded with certain prohibited ports of St. Do- ^'lyW* 1 * tn * 

A i ^ r Forfeiture ae- 

mingo, contrary to the act of congress. ©rued has ex. 

pired, although 

The sentence of condemnation was passed, and the * ion ^"^JT 
vessel sold, and the proceeds paid over to the United had taken place, 
States, while the act was in force. The act had. since *™J £jjj f JJ[£ 
expired. It was a case within the principle decided paid over to 
at last term, in the case of Teaton and Toting v. The ^ h t e w ted 
United States, but it having been made; a question the expiration 
whether the sale and payment over of th money did Jjf toe '•*• 
not prevent the, operation of that principle and there reversiiVg'^the 
being also a question, of jurisdiction, the cause stood sentence, will 
over to this term for consideration. raone^to *£ 

repaid, but 

The general question of jurisdiction #f that court ^* ai £ Jj£ 
having been settled at this term in the case of Serre property, as if 
and Laralde v. Pitot and others, and the fact of the sale {J° en Jjjjj ht * 
and payment over of the money being admitted, 
Vot. vr. T t 
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Rachel Martin and P. B. Key, for the claimants, prayed 
The\j. S. the court to direct that the proceeds should be paid 
^tv*^* over to the claimants. 

But the court said that it was a matter to be left 
to the consideration of the court below* This court 
will only make a general order for restitution of the 
property condemned. 



THE BRIGANTINE AMIABLE LUCY v. THE; 
UNITED STATES, 



Ttye&aofcon- ERROR to the district court of the United States, 
KTanf b- hC ^ or l ^ e *** str * ct °f Orleans, 'to reverse the sentence of 
ary, 1803, to that, court which condemned the brigamine Lucy, for 
prevent the importing a slave fn;m the West Indies, contrary to 
lc We^oni the act of congress of the 28th of February, 1803, vol. 
into certain 6. />. 212. entitled u An act to prevent the importation 
bv^tlie^^wJ °f ccrta ' n persons into certain states, where, by, the 
thereof, tlieir laws thereof their admission is prohibited;?' by the first 
* d ™. s *j' ,n \* section of which it is enacted, that no master of a ves- 
Sot in force in sel, u or any other person, shall- import or bring, ,or 
the territory cause to be imported or brought, any negro, mulatto, 

of- Orleans. « •»« Y • .., 

or other person of colour, not being a native, a citizen, 
or registered seaman of the United States, or seamen, 
natives of countries beyond the Cape of Good Hope, 
into any port or place of the United States, . which 
fort or place shall be situated in any state which by law 
ha* prohibited, or shall prohibit, the admission or importa- 
tion of such negro" fcfr. 

And by the second section it is enacted, "jtnajtfif 
any such negro or mulatto, or other perso^ of colour, 
shall, be landed from on board any ship or vessel, in 
any of the ports or places aforesaid, or on the coast of 
any state prohibiting the admission or importation as 
aforesaid, the said ship or vessel," &c. "shall be for- 
feited to the United States." 

Bv the seventh section of the act of March 26, 1804, 
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fc * erecting Louisiana, into two territories, and provi- Amiable 
ding for the temporary government thereof," (Laws y CY 

U+ S. vol. 7. />. 116.) it is enacted, that the «bove act of Tnm IL S, 
28th of February, 1803, " shall extend to, and have full *^~' ~ 
force and effect in, the above mentioned territories* 

And the tenth section of the same act (vol* 7* p. M9.) 
prohibits the importation of slaves into the territory of 
Orleans, from any place without the United. States, un- 
der the penalty of 300 dollars; and also prohibits, un- 
der the like penalty, the importation from the United 
States of any slave imported into the United States 
since the first of May, 1798, anjjl of all other slaves 
except by a citizen of the United States removing into 
the territory for actual setdrment, and being the bond 
fide owner of such slaves, at the time of such removal. 

By the fourth secticta of the act of March 2, 1805, 
vol. 7. p. 281. entitled,. " An act further providing for 
the government of the territory of Orlean?," it is en- 
acted, u that the idws in force in the said territory at t/ie 
commencement of this act, and not inconsistent with the 
provisions thereof shall continue in force until altered, 
modified or repealed by the legislature, 9 ' by that act es~ 
tablished.* And the eighth section ena<ts; "that so 
much of an act, entitled, an act erecting Louisiana into 
two territories, and providing tor the temporary. govern* 
ment thereof, as is repugnant with this act, shall, from 
and after the first Monday of November ne*t, he re* 
pealed; and the residue of the said act shall efonttrtUc in 
full force, until repealed, any thing in the 16th section of 
'ttie act to the contrary notwithstanding." 

This act (March 2, 1805) establishes a'government 
for the territory of Orleans, similar to that before ex- 
ercised in the Mississippi territory, (voli 5. p. 164.) 
with a few exceptions* The fifth section declares that 
the article of the ordinance of the old, congress for 
the government of. the territory north-west*of the Ohio, 
which prohibits slavery, is excluded from all operation 
within the territory of Orleans* 

It was admitted that the territorial legislature had 




332 SUPREME COURT U. S. 

never passed any law prohibiting the importation of 
slaves* 

It was contended by Rodney, Attorney-General, that 
as congress by the act of the 26th of March, 1804, pro- 
hibited the importation of slaves from foreign countries 
into the territory of Orleans, and as the same act ex- 
pressly extends to the territory the act of the 28th of 
February, 1803, which forfeits the. ship which imports 
a slave into a state where such importation is prohibited, 
the evident meanibg and intention of congress was, to 
declare that the vessel should be forfeited which should 
import a slave into the territory of Orleans* 

E. Livingston^ contra, contended, that inasmuch as 
the territorial legislature of Orleans had never pro- 
hibited such importation, the act of the 28th of Fe- 
bruary, 1803, did not apply. If the territory is to be 
assimilated to a state, so as to bring the case within 
the spirit of the law, yet, there .must have been a pro- 
hibition by the territorial legislature, to make it a pa- 
rallel case. 

And of that opinion was this court, the case having 
been submitted without argument. 

Sentence reversed 



SERE AND LARALDE v. PITOT AND OTHERS. 



a genend as- ERROR to the district court of the United States 
•£ e .! nr *«£ $° r the district of Orleans, in a suit in equity, in which 

eitei'Xs ot an • _ ~ 7 .'♦».» 

insolvent can- Sere csr Laralde were complainants, against Pitot and 
?°i 9U , e in L he others, defendants, 

federal courts, * 

if his assignor ' - 

could not have The complainants stated, that they were aliens^ and 

coirta/ OSe syndics of the creditor* of the joint concern of Dumas 

The citizens & Janeau, Pierre Lavergne and Joseph Faurie;that 

^otiT^^ur^ died inaoivent; that Dumas fc Janeau were 
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also* insolvent, and made a surrender of all their effects S »* B 
to their creditors, and that Lavergne acknowledged Pitot. 
hiniself to be unable to pay the debts of the joint con- «<^*v-^*' 
cern; that the joint concern, as well as the individual ,™ a { ue s d u< j Q *£* 
members, being insolvent, u application was made by dutrict court 
their creditors* to the superior court of the territory of of £*£ "£jj£ 
Orleans, and such proceedings were thereupon had that, J^i inVhich 
according to the laws of the said territory, the com- a citixan of 
plainants were, at a meeting of the creditors of the said 8 ue UlU and m K 
partnership, duly nominated syndics for the said credit- sued in the 
ors, atjd, by the laws of the said territory r, all the eslete, ™^* Kcn% 
tights and credits of the said partnership ivere vested 
in the complainants. They also stated that the defend- 
ants were citizens of the United States* 

The defendants pleaded to the jurisdiction, and the 
court below allowed the plea* 

E. Livingston^ for the plaintiffs in error, contended, 

1. That the eleventh section of the judiciary act of 
1789 did not apply to those assignees to whom the cho- 
ses in action of an insolvent were transferred by ope- 
ration of law, as in the case of executors and adminis- 
trators* 4 Cranch) 306. Chappcdelaine -v. Decheneau; 
and, 

2. That under the third article of the constitution of 
the United States, and the judiciary act of 1789, it 
was sufficient to aver one of the part : es to be a citizen 
of the United States, generally, if the other party 
were an alien* It is to be presumed that he was 
a citizen of some one of the states* 

Mar per ^ contra* 

The judiciary act js express in prohibiting a suit in 
the federal court by an assignee, if the suit could not 
have been maintained between the originr.1 parties* 
The expression is general, u or other chose in action" 
whith comprehends the present case. 

•» By the constitution, if one party be an alien the 
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*"■ other must be a citizen of one of the states; it U not 
Pi tot. sufficient that he be a citizen of one of the territories 
of the United States. 

The case of Chappedelaine was that of an adminis- 
trator; this is of a mere assignee. 

Livingston^ in reply. 

The act of congress speaks of recovering the con- 
tents of a chose in action* evidently referring only to 
cases of individual assignments of particular chosts in 
action* not to a general assignment of all his effects by 
qp insolvent. 

March 17. 

Marshall, Ch. J. delivered the opinion of the 
court as follows, viz* 

This suit was brought in the court of the United 
States for the Orleans territory, by the plaintiffs, who 
are aliens, and syndics or assignees of a trading com- 
pany composed of citizens of that territory, who have 
become insolvent. The defendants are citizens pf the 
territory, and have pleaded to the jurisdiction of the 
court. Their plea was sustained, and the cause now 
comes on to he heard on a writ of error to that judg- 
ment* 

Two objections are. made to the jurisdiction ot the 
district court* 

1. That the suit is brought by the assignees of a 
choi it action , in a case where it could not have been 
prosecuted, if no assignment had been made. 

% That the district court cannot entertain juris* 
diction, because the defendants are not citizens of any 
state* 

The first objection rests on the 11th section of the 
judicial act, which declares u that no district or 
circuit court shall have cognisance of any suit to 



FEBRUARY, 1810. 335 

cover the contents of any promissory note, or other 
chose in action* in favour of an assignee, unltss a suit 
might have been prosecuted in such court, to recover 
the said contents, if no assignment had been made." 

The plaintiffs are admitted to be the assignees of a 
chose in action; but it is contended that they are not 
within the meaning of the provision Which has been 
cited, because this is a sui$ for cash, bills and notes, 
'generally, by persons to whom the law transfers them, 
and not by such an assignee as is contemplated in the 
judicial act. The words of the act are said to apply 
obviously to assignments made by the party himself, 
on an actual note, or other chose in action* assignable by 
the proprietor thereof, and that the word " contents" 
cannot, by any fair construction, be applied to accounts 
or unliquidated claims. Apprehensions, it is sakl, 
were entertained that fictitious assignments might be 
made to give jurisdiction to a federal court, and, to 
guard against this mischief, every case of an assignment 
by a party holding transferable paper, was excepted 
from the jurisdiction of the federal courts, unless the 
original holder might have sued in them. 

Without doubt, assignable paper, being the chose in 
action most usually transferred, was in the mind of 
the legislature when the law was framed; and the 
words of the provision are therefore best adapted to 
that .class of assignments. But there is no reason to 
believe that the legislature were not equally disposed to 
except from the jurisdiction of the federal courts those 
who could sue in virtue of equitable assignments^ and 
those who could sue in virtue of legal assignments* 
The assignee of all the open accounts of a merchant 
might, under certain circumstances, be permitted to 
sue in equity, in his own name, and there would be as 
much reason to exclude him from the federal courts, 
as to exclude the same person, when the assignee 
of a particular note. The term ** other chose in 
action is broad enough to comprehend either 
case ; and the word " contents," is too ambiguous 
in its import, to restrain that general term. The 
" contents" of a note are the sum it shows to be due ; 
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withe same may* without much violence to fetHpiage, 
be caid of an account. 

The circumstance, that the assignment was made by 
operation of law, and not by the act of the party, 
might probably take the case out of the policy of the 
act, but not out of its letter and meaning. The legis* 
tature has made no exception in favour of assignments 
so m&e, ' It is still a suit to recover a chose in action 
in favour of an assignee, which suit could not have 
been prosecuted if no assignment had been made; 
and is therefore within the very terms of the law. 
The case decided in 4?Crdnch v was on a suit brought 
by ail administrator, and a residuary legatee, who were 
both aliens* The representatives of a deceased person 
are not usually designated by the term * assignees," 
*md arc, therefore, not within the words of the act. 
That case, therefore, is not deemed a full precedent 
for this. 

It is the opinion of the court that the plaintiffs had 
iy> right to. maintain this suit in the district court 
against a citizen of the Orleans territory, they being 
the assignees of persons who were also citizens of *bat 
territory*. 

It is of so much importance to the people of Orleans 
to decide on the second objection, that the court will 
proceed to consider that likewise. 

Whether the citizens of the territory of Orleans are 
to be considered ai the citizens of a state, within the 
meaning of the constitution, is a question of some diffi- 
culty which would be decided, should one of them sue 
in any of the circuit courts of the United States. The 
present inquiry is. limited to a suit brought by or 
against, a citizen of the territory, in the ujstrict court 
of Orleans. 

The power Qf governing and of legislating for a ter- 
ritory is the inevitable consequence <bf the rijjifit to 
acquire and to hold territory; Could this position be 
contested, the constitution of the United States de- 
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dares that M congress shall have power to dispose of 
and make all needful rules and regulations respecting 
the territory or other property belonging to the Uni- 
ted States." Accordingly, we find congress possess* 
ing and exercising the absolute and undisputed power 
of governing and legislating for the territory of Or- 
leans. Congress has given them a legislative, an ex- 
ecutive, and a judiciary, with such powers as it has been 
their will to assign to those departments respectively. 

The court possesses the same jurisdiction which 
was possessed by the court of Kentucky. In the 
court of Kentucky, a citizen of Kentucky may sue or 
be sued. But it is said that this privilege is not im- 
parted to a citizen of Orleans, because he is not a 
citizen of a state. But this objection is founded on 
the idea that the constitution restrains congress from 
giving the court of the territory jurisdiction over a 
case brought by or against a citizen of the territory. 
This idea is most clearly not to be sustained, and,' of 
consequence, that court must be considered as having 
such jurisdiction as congress intended to give it. 

Let us inquire what would be the jurisdiction of the 
court, on this restricted construction. 

It would have no jurisdiction over a suit brought 
by or against a citizen of the territory, although an 
alien, or a citizen of another state might be a party* 

It would hate no jurisdiction over a suit brought by 
a citizen of one state, against a citizen of another state, 
because neither party would be a citizen of the " state 1 ' 
in which the court sat. Of what civil causes, then, 
between private individuals, would it have jurisdiction I 
Only of suits between an alien end a citizen of another 
state who should be found in Orleans. Can this be 
presumed to have been the intention of the legislature 
in giving the territory a court possessing the same ju- 
risdiction and power with that of Kentucky. 

The principal motive forgiving federal courts ju- 
risdiction, is to secure alicps and aitizens of other 
Vol. vr, . n't* ' ' 
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states from local prejudices* Yet all who could he 
affected by them are* by this construction, excluded 
from those courts. There could .scarcely ever be a 
civil action between individuals of which the court could 
lake cognisance, and if such a case should arise, it would 
be one in which no prejudice is to be apprehended* 

It is the unanimous opinion of the court that, by a 
fair construction of the act, the citizens of the territory 
of Orleans may sue and be sued in that court in the 
same cases in which a citizen of Kentucky tray sue 
and be sued in the court of Kentucky. 

Judgment affirmed with costs* 



THE MARYLAND INSURANCE COMPANY 
RUDEN'S ADMINISTRATOR. 



What is rca. ERROR to the circuit court for the district of Mary- 
£r* bl aUndoi£ kndin an action of covenant upon a policy of insurance 
mentis a ques- upon the cargo of the brig Sally at and from Surinam. 

tion for the ju- t New. York 
ry to decide 10 • WCW " XOrK * 
under' the dU 

ewwtl 11 ° f * There was no warranty as to the character of die 
The operation property, 
of a eoneeal- 

pSey, ° D de* Upon the trial below the plaintiffs in ertor took three 
pends on its bills of exception : and the verdict and judgment b^ 

materiality to . . , r \ • *_ % % • * r 

the riik> and in S against them, they brought their wnt of error. 

this materiality 

the'coMWera' '^ le cause was argued by Winder and Jfartin, for the 
Uon ofajurjr. plaintiffs in error y and by Harper \ for the defendant* 

nerty to be- The case being fully stated by the Chief Justice in 
and 8 Jfc°ia not < * cliver * n 8 * e opinion of the court, it is deemed unne- 
londusixv evu cessary to report the arguments of counsel* 

dence, and does 

not eslop *i. m* ., • _ 

from showing March 17. 

the property 

I2othe?r 5 l ° Marshall, Ch. J. delivered the opinion of the sourr. 
as follows: 
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This case depends oa the correctness of the circuit Mas. U, Co? 
Vourt in giving some opinions,* and recusing others, to Rt j D v bn », 
which exceptions have been taken* Annum*. 



TEATO*. 



It appears that, on the 38d,of October, the aseuitd 
received notice of the capture of the vessel insured, and 
that, on the 25th, he wrote a letter abandoning to the 
underwriters, which* .letter was received in course of 
the mail, and immediately acted upon. Some reasons 
were assigned, by the plaintiff below, for not having 
abandoned more immediately after receiving notice of 
the capture, and the. defendant btlow moved the court, 
to instruct the ; ury that the assured did not elect to 
abandon in reasonable time. To the refusal of the 
court to give this instruction the first exception is taken. 

It has been repeatedly declared by this court that 
what is reasonable time for abandonment is a question 
compounded of fact and law, of which the jury must 
judge under the direction of a court* It does not ap- 
pear that the court below erred in refusing, in this case, 
to give the instruction required* 

The insured was a subject of a belligerent, power, but 
had resided four years in theUnited States. His letter,, 
representing the risk, was laid before the jury, and a good 
deal of testimony was taken to prove that a belligerent not 
named in the representation was interested in the cargo* 
Some counter testimony was also introduced by the 
assured* Whereupon the counsel for the underwrU 
ters moved the court to instruct the jury that, if they 
believe the facts stated by him, there was such a con- 
cealment as, in contemplation of law, vitiated the poli- 
cy. This direction the court refused to give, but did 
direct the jury that, if they should be of opinion that any 
circumstances were stated by Ruden, or his agent, or 
that any circumstances were suppressed by either of 
them, which, in the opinion of the jury, would increase 
the risk, then the plaintiff cannot recover* 

To this opinion an exception was taken* 

It is well settled that the operation of any conceal- 
ment on the policy depends on its materiality to the 
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Mae. f». Co. riak, and this court has decided that this materiality is 
Ruben's * subject for the consideration of a jury. Consequently f 
Adminis- the court below did right in leaving it to them* 

The counsel for the underwriters then gave same 
very strong evidence to prove that the property insured 
was not the sole property or the assured, but was pro- 
pert)' in which another person held a joint interest* 
Some counter testimony was adduced ; on which the 
defendant below moved the court to direct the jury to 
find that the property was not the sole property of 
Ruden, but the joint property of Ruden and another* 

This direction also the court refused to give, and 
did direct the jury that it was their peculiar province 
to determine the fact whether Ruden was the sole 
Owner of the property, or not; and to this opinion ton ex* 
ception Was taken. 

It is contended by the plaintiffs in error that the 
testimony offered by them, among which was the bill 
of lading stating the property to belong to Ruden and 
another, was such as absolutely to conclude him, and 
estop him from denying that another was concerned in 
the cargo* 

The court is not of this opinion* The covering of 
property does not conclude the person interested, so as to 
estop him from proving the truth of the case. There 
is the less reason for that effect, being given to these pa* 
pers in this case, because the letter to the underwriters 
indicated that the cargo might be shipped in the name 
ot other persons* 

If the. insured was not absolutely estopped, the court 
did not err in permitting the jury to weigh his testi- 
mony. They had a right to weigh it, and to decide to 
whom the property belonged. If their verdict was 
against evidence, the only remedy was a new trial to be 
granted bv the court in which the verdict was found. 

There is no error, and the judgment is to be affirm- 
ed with coats. 
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MATTERS CONTAINED IN THIS VOLUME. 



ABANDONMENT. 

1. The agent, who makes insurance 
for his principal, has authority to 
abandon without a formal letter 
of attorney. Cheeapeaie /at. Co. v. 
Start, 268 

% The informality of a deed of ces- 
sion is unimportant, because, if 
the abandonment be unexcep- 
tionable, the property vests im- 
mediately in the underwriters, 
and the deed is not essential to 
the rights of either party. Id. ib. 

3. If the abandonment be legal, it 
puts the underwriters completely 
in the place of the assured, and 
the agent of the assuied becomes 
the agent of the underwriters. 
Id. ib. 

4. A special verdict is defective 
which does not find whether the 
abandonment was in reasonable 
time. Id. ib. 

4. What if reasonable time of aban- 
donment is a question compound- 



ed of fact and law, which must 
be found by a jury under the di- 
rection of a court. Chesapeake 
Ins. Co. v. Stark, 269 

Maryland Ins. Co, v. Rudtn* 339 
6. The right to abandon may be 
kept in suspense by mutual con- 
sent Livingston v. Maryland Ins. 
Co. 274, 

ACCIDENT. 

To an action of debt for the penalty 
of an embargo bond t it is a good 
plea, under the act of congress of 
the 12th of March, 1808, s. 3. 
that the party was prevented from 
re landing the goods in the Uni- 
ted States, by unavoidable accident, 
Durouacau v. United State* , 308 

ADMINISTRATOR. 

In Virginia, if the defendant die 
after interlocutory judgment and 
I writ of inquiry awarded, his admi- 
nistrator, upon itirefacia*, can 
only plead what his intestate could 
have pleaded. M'Knight v. Craig's 
Administrator*, 133 
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ADMIRALTY. 

1. In an action upon a policy oh pro- 
perty warranted neutral, •'proof 
of which to be required in the 
United States only/ a sentence 
of condemnation in a foreign court 
of admiralty, upon the ground of 
breach of blockade, it not conclu- 
sive evidence of a violation of the 
warranty, Maryland In*. Co. v. 
Wood*, 29 

2. The British orders in council of 
the 11th of November, 1807, did 
not prohibit a direct voyage from 
the United States to a colony of 
France. King v. Delaware In* 
Co. n 

3. A vessel having violated * law of 
the United States cannot be seized 
for such violation, after the law 
has expired, unless some special 
provision be made therefor by 
statute. The United State* v. 
Ship Helen, 203 

4. In order to prove the condemna- 
tion of a vessel, it is only neces- 
sary to produce the lioel andttn- 
ience. Marine In*. Co, of Alexandria 
v Hodgtotr, 206 

& No sentence of condemnation can 
bo affirmed if the law, under 
which the forfeiture accruednbas 
expfted, although » condem- 
nation and sale may have taken 
place, and the money paid over 
to the United States '.before the 
expiration of the law. This court, 
in reversing the sentence, will 
not order the money to be repaid, 
but will award re*titution of the 
property, as if no sale had been 
made. Schooner Rachel v. United 
State** 329 

AD QUOD DAMNUM. 

f. An appeal lies to the supreme 
court, from an order of the circuit 
court of the district of Columbia, 
quashing an inquisition in tie na- 
ture of a. writ of ad quod damnum. 
Custis* t. George Town and Alex- 
andria) Co\ ■ 232 

£. The circuit court for the district 
of Columbia has no, jurisdiction, 



uponsnotipn to quash an inquisi- 
tion taken under the act* " to au- 
thorize the making, of a turnpike 
road from Mason's Causey to 
Alexandria" Gutties ▼. George 
Town and Alexandria Co* 238 

AGENT. 

1. An agent who makes insurance for 
his principal has authority to 
abandon without a formal letter 
of attorney. Cheeapeake int. Co. 
v. Star*, 268 

2. After abandonment, the agent of 
the insured becomes the agent of 
the underwriters. Id. to* 

ALEXANDRIA. 

1. The separation of Alexandria from 
Virginia did not affect existing 
contracts , between individuals. 
Korn v. the Fire Ins Co. 192 

2. The insurance upon buildings in 

Alexandria did not cease by the 
separation, although the company 
could only insure houses in Vir- 
ginia. Id. io. 

ALIEN. 

1* A certificate by a competent court 
that an alien has taken the oath 
prescribed by the act respecting 
naturalization, raises a presump- 
tion, that the court was satisfied 
as to the moral character of ther 
alien, and of his attachment to the 
principles) of the constitution of 
the United States, &c Campbell 
v. Gordon, 176 

2. The oath of naturalization, when 
taken, confers the rights of a citi- 
zen. Id. ih. 

3. It is not necessary that there 
should be an order of court, ad- 
mitting him to become a citizen. 
U t *. 
The children of persons duly 
naturalized before the 14th of 
April, 1802, being under age at 
the time of the naturalization of 
their parent, were, if dwelling In 
the United States, on the 14th of 
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April* 1UQ2, to oe considered as- 
citizen! of the Unifed State*. 
Campbell v. Gordon, lt7 

AMENDMENT* 

T. The refusal of an inferior court to 
allow a plea to be amended, or a 
new plea to be filed, or to grant 
a new trial, or to continue a 
cause, cannot be assigned as er- 
ror. Marine Ins. Co. of Alexandria 
t. Hodgson* 20p 

% After a cause is remanded to the 
inferior court, such court may 
receive additional pleas, or admit 
amendments to those already 
filed* even after the appellate 
court has decided such pleas 
to be bad upon demurrer* Id. 

ib. 
3. A fault in the declaration, which 
would have been sufficient ground" 
to arrest the judgment, is fatal 
upon a writ of error. Slatum v. 
Fomeroy, 221 

4* This court will not direct the 
court below to allow the proceed- 
ings to be amended. Sheehy v. 
Mandcville, 254 

ANSWER. 



1* The answer of a defendant is evi- 
dence against the plaintiff, al- 
though it be doubtful whether a 
decree can be made against such 
defendant Field v. Holland* 9 

3. The answer of one defendant 
is evidence against other defend- 
ants claiming through him* Id ib* 

3. The answer of a defendant, who 
is substantially a plaintiff, is not 
evidence against the other de- 
fendants* Id. ib* 

ASSIGNMENT. 

t. A bond, in an action upon which 
it would be necessary to assign 
breaches, and call in a jury to 
assess damages, is not assignable 
under the statute of Virginia. 
Zrvfov. Harwood* 92 



2. In an action, in Virginia, by the 
assignee of a negotiable promissory 
note against the maker, the latter 
may set off a negotiable note of 
the assignor, which he held at the 
time of receiving notice of the 
assignment of his own note, al- 
though the note thus set off was 
not due at the time of the notice, 
but became due before the note 
upon which the suit was brought. 
Stewart v. Anderson, 204 

S. The assignee of fart of a patent 
right cannot maintain an action 
on the case for a violation of the 
patent. 7>/erv Tuel* 524 

4. A general assignee of the effects 
of an insolvent cannot sue in the 
federal courts, if his assignor 
could not have sued in those 
courts. Sere v. Pitot* s 332 

ATTACHMENT. 

The marshal of the district of Co- 
lumbia is bound to serve a 
subpana. in chancery as soon as 
he reasonably can ; and the ser- 
vice of such subpana, \n case of 
a chancery attachment in Virginia* 
will make the garnishee liable if 
he pays away the money after 
notice of the subpmna, Kennedy v. 
Mrent, 187 

ATTORNEY 



See Agent- 
AUDITOR. 

1. The report of auditors appointed 

by consent of parties, in a suit in 
equity, is not in the nature of an 
award by arbitrators, but may be 
set aside by the court, although 
neither fraud, corruption, or,gross 
misconduct, on the part of the 
aud itors, be proved. Field v. Hoi" 
land. ff 

2. Without expressly revoking an or- 
der of reference to auditors, the 
court may direct an issue to he 
tried. ll 9 
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BAR. 

1. A promissory note given and. re* 
ceived for, and in discharge of an 
open account, is a bar to an ac- 
tion upon the open account, al- 
though the note be not paid. Shee- 
hy v. Mandeville* 253 

% A several suit and judgment 
against one of two joint makers 
of a promissory note t is no bar 
to a Join/ action against both upon 
the same note. Id. 254 

3. Infancy is a bar to an action by* an 
owner against his supercargo for 
breach of instructions; but not 
to an action of trover for the goods. 
Vaue v. Smtoh, 226 

BILL OF EXCEPTIONS. 

A bill of exceptions ought to state 
that evidence was ottered of the 
facts upon which the opinion of 
the court was prayed. Vaese v. 
Smithy 226 

BILL OF EXCHANGE. 

i. In an action by the endorsee 
against the endorsor of a foreign 
bill of exchange, the defendant 
is liable for damages according to 
the law of tbe place where the 
bill was endorsed. Slacum v. 
Potneroy, 221 

2. The endorsement of a bill of ex- 
change is a new and substantive 
contract. Id, ib* 

3. In an action of debt against the 
endorsor of a bill of "exchange 
under the statute of Virginia, it 
is necessary that the declaration 
should aver notice of the pretest 
for non-payment. lc. t'A, 

BILt OF LADING. 

A bill of lading is not conclusive evi- 
dence of property. Maryland /*»#. 
Cfe v. Ruden t 338 



BLOCKADE. 

1. In an action upon a policy en pro- 
perty warranted neutral, "proof 
of which to be required in the 
United States only/ 9 a sentence 
of condemnation in a foreign court 
of admiralty, upon tb+ ground of 
breach of blockade, is not con- 
clusive evidence of a violation of 
the warranty. Maryland Int. Co. 
v Woodt, 29 

2. $>u<ere, whether breach of blockade 
by a vessel not warranted neutral, 
would discharge, the underwri- 
ters? Id. ib* 

3. If a vessel sail to a port within 
the policy, with intent to go to a 
port not within the policy, in 
case the former should be blocka- 
ded, this is not a deviation. Id ib. 

4 A vessel might lawfully sail fer 

■ a port in the West Indies, known 

to be blockaded, until she was 

warned' off, according to the 

British orders of April, 1804 

She was not bound to make inquiry 
elsewhere than of the blockading 
force. M 30 

BOND. 

1. A bond, in an action upon whicji it 
would be necessary to assign, 
breaches, ami call in ajttry to assess 
damages, is not assignable under 
the statute of Virgiuia Levi* ▼.* 
Harwood, ' 82 

2; If a vessel be/ driven by stress of 
weather to the West Indies, ami 
the cargo be there detained by 
the government of the place, this 
is such a casualty as comes with- 
in the exception of "danger* of 
the *eai, 9t \n the condition of an 
embargo bond. United State* v. 
Mali; 171 

3. A bond, executed in pursuance of 
articles of agreement, may, inr 
equity, be restrained by those 
articles. Finley v Lynn, 2S8 

BOUNDARIES. 

L A grant of ah Island by name, in the 
Potomac River, aiiperadding the 
courses and- distances of the Tinea 
thereof, which on resurvey are 
now found to'exctude part of the 
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island, will pass the wAa^ bland. 
Lodge v. Lee, 237 

BRITISH PROPERTY. 

S*c Confiscation, 286 

c 

CHANCERY. 

I. See Auditor, 1. & 2. 8 

X The practice, in Kentucky, of 
calling a jury to ascertain the 
facts in chancery causes is not 
correct. Maine v. Watts, 148 

& A suit in chancery by one who 
has the prior equity against him 
-who has the eldest patent, is in 
its nature local, and if it be a 
mere question of title, must be 
tried in the district where the 
land ties; but if it be a case of 
contract, or trust, or fraud, it is to 
be tried in the district where the 
defendant may he found. Id. ib. 

4 If an agent locate land for himself 
which he ought to have located 
for his principal, he is in equity a 
trustee for his principal Id. 149 

& See Attachment, 187 

CITIZEN 
See Alien, 1, 2, 3,4- 177 

COLUMBI/ DISTRICT OP. 



which increase the risk of cap- 
ture, and- if it be not the regular 
usage, of the trade insured to take 
such napersj the non«disclosure of 
the fact that they would be on 
board, will vacate the policy. 
Livingston v. Maryland Ins. Go. 
2T4 

CONFISCATION. 

1 A writ of error Hes to the highest 
court of a state in a case where 
the question is whether a confis- 
cation under the law of the state 
was complete before the treaty of 
peace with Great Britain^ Smith 
v. Maryland, , - 286 

% By the confiscating acta ef Mary- 
land the equitable interests of 
British subjects were confiscated 
without office found, or entry or 
other act done, although such 
equitable interests were not dis- 
covered until long after the peace* 
Id. ib. 

CONSTITUTION. 

See Contract, 1, 2 9 3, 4. 67 

CONTINUANCE. 

The refusal of the Court below to 
continue a cause is no ground for 
a writ of error. Marine /at. Co. v. 
Bodgson, 206 



The separation of the district -* Co- 
lumbia from the original states did 
not affect existing contracts be, t 
tween individuals. Kom v. Mu- 
tual Ass. Society, 192 



CONCEALMENT. 



2. 



1. The effect of a misrepresentation 
or concealment upon a policy, de- 
pends upon its materiality to the 3. 
risk, which must be decided by a 4. 
jury under the direction of a court. 
Livingston ▼♦ Maryland I*- "fe. 

. Maryland Ins. Co r. Puden, 338 
1 If a vessel take on board papers 
Y<*» VU • *X a 



CONTRACT. 

When a law is in its nature a 
contract, when absolute rights have 
vested under that contract, a re- 
peal of the law cannot devest 
those rights. Fletcher v. Peck, 8$ 
A party to a contract cannot pro- 
nounce its own deed invalid, al- 
though that party be a sovereign 
state. Id. ib. 

A grant is a contract executed. Id 89 
A law, annulling conveyances, is 
unconstitutional, because it is a 
law impairing the obligation of 
contracts, within the meaning of 
the constitution of the V&itedL 
States. Fletcher y. Peck, •* 
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i. The com* will not' declare a law 
Id be u n constitutional, unless the 
opposition between the constitu- g ee Send M g, 
.tion and the law be clear and 
plain. Id- 87 



DANGER OF THE SEAS. 



CONVEYANCE; 

See Contract, 1, 2, 3, 4 sT 

COSTS. 

1 The court below* upon a mandate 
on reversal of its judgment, may 
award execution for the cost* of 
the appellant in that court. Riddle 
v. Mandevilte, 86 

2. In all cases of reversal, if this 
court direct the court below to 
enter judgment for the plaintiff' in 
error, the court below will, of 
course, enter the judgment with 
the costs of that court. M* Knight 
y. Craig, 184 

COVENANT. 

1. it the breach of covenant assigned 
be, that the state had no authority 
to sell and dispose of the land, it 
is not a good plea in bar to say 
that the governor was legally em- 
powered to sell and convey the 
premises t although the facts sta- 
ted in the plea as inducement, 
are sufficient to justify a direct 
negative of the breach assigned. 
Fletcher v. Peck, oT 

2 It is not necessary that the breach 
of a covenant should be assigned 
in the very words of the covenant. 
It is sufficient if it show a sub* 
stantial breach. Id, id. 

9 In an action of covenant on a policy 
under Half all special matter of 
defence must be pleaded. Under 
the plea of covenant* performed the 
defendant cannot give evidence 
which goes to vacate the polity. 
Marine Ins. Co* v. Hodgson, 206 

D 

DAMAGES. 



171 



22i 



22* 



DEBT. 

See Bill of Exchange, 3. 

DECLARATION. 

See Bill of Exchange, 3. 
DEPOSITIONS. 



The depositions contained in the 
proceedings of the foreign court 
of admiralty condemning the ves* 
sel are not evidence in an action 
upon the policy of insurance. 
Marine In*. Co. \. Hodgson, 207 

DEVIATION. 



If a vessel sail to a port within the 
policy, with intent to go to a port 
not within the policy, in case the 
former should be blockaded, this 
is not a deviation. Maryland In*. 
C6. r. Woods, * 29 



EJECTMENT. 
See Boundaries, 

EMBARGO. 



23T 



1. See Bond, 2. Accident, 1. 171 309 

2. It was no offence against the em- 
bargo law to take goods out of 
one vessel and put them into 
another, in the port of Baltimore, 
unless done with an intent to ex- 
port them. Schooner Juliana v. 
United State*, 327 

ENDORSEMENT. 



See Bill of Exchange, 1, 



221 Stt&ll of Exchange, 1,2,3. 221 
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ENTRY OF LAND 
See JTestfvd^, 

EQUITY. 



148 



1. See Auditor* 1. & S 8 
$. A court of equity may itself as- 
certain the facts, if the . evidence 
enables it to do so, or may refer 
the question to a jury, or to au- 
ditors. Field v. Holland, 9 

3. After an issue ordered, a coun of 
equity may proceed to a final de- 
cree without trying the issue, or 
setting aside the order. Id. & 

4. See Chancery, 2, 3, 4. 148 

5. See Evidence, 2, 3, 4. 6Y 9. 51 

6. If neither the debtor nor creditor 
has made the application of the 
payments, the court will apply 
them to thje debts for which the 

. security is mat precarious. Field 
v. Holland, 9 

J. No writ of error or appeal lies to 
an interlocutory decree dissolving 
an injunction. Toung v Grundy, A 

& A bond executed in pursuance of 
articles of agreement, may in 
equity be restrained by those ar- 
ticles. Finley v. Lynn, 238 

9« A complainant in equity may have 
relief even against the admissions 
of hi* bill. Id. tb. 

ERROR. 

1. No writ of error or appeal lies to 
an interlocutory decree dissol- 
ving an injunction. Toung v. 
Grundy, 51 

2. See Costs, 1. & 2. 86. 184 

3. Error does not lie to the refusal 
of the court below to give leave to 
amend, or to grant a new. trial, or 
to continue a cause. Marine 
Ins. Co. v Hodgson, 206 

4. Amendments maybe allowed by 
the court below, after judgment 
upon demurrer affirmed in this 
court. Id. ib. 

5. What would have been fatal in 
. arrest of judgment, is fatal upon 

a writ of error. Slacum v. Pome- 
rqy, 221 



6. This court will not direct the 
court below to allow proceedings 
to be amended. Sheehy v. Man* 
deville, 254 

7. Error lies to the; -highest state 
court in a case where the ques- 
tion is whether the confiscation 
was complete before the British 
treaty. Smith v. Maryland, 286 

EVIDENCE. 



1.. The right to freedom, under the 
act of Maryland which prohibits 
the bringing of slaves into that 
state, is not acquired by the ne- 
glect of the master " to prove to 
the sat iff action of the naval officer, 
or collector of the tdX, that such 
slave had resided three years in 
the United, States,* 9 although such 
proof be required by the act 
Scott v. Ben, 3 

2. The answer of a defendant in 
chancery is evidence against the 
plaintiff, although it be doubtful 
whether a decree can be made 
against such defendant. Field v. 
Holland,. 9 

3. The answer of one defendant in 
chancery is evidence ■ against 
other defendants claiming through 
him. Id* ib* 

4b The plaintiff eannot avail himself 
of the answer of a defendant who 
is substantia ly a plaintiff; it is 
not evident « against a co-de- 
fendant. Id. ib\ 

5. In an action upon a policy on pro- 
perty warranted neutral, M proof 
of which to .be required in the 
. United States only," a sentence 
of condemnation in a foreign court 
of admiralty, upon the ground of 
brevch of blockade, is not conclu- 
sive* evidence of a violation of the 
warranty* Maryland Ins. Co. v. 
Woods, - 29 

& If an answer in chancery neither 
denser nor admits the allegations 
of the bill, they must be proved 
on the fn<nl hearing / but upon the 
question of dissolution of an in- 
junction they are to be taken as 
true* Toung v. Grundy, 51 



*• 



IKOBX. 



MMcr to plm of 



tgitc 



evidence «&«$ goes to vacate the 
poficy. JMsrise £■«. ft. ▼. &a>- 
«*% 90$ 

His order to prate fir nimh — n 
tionof a veeselst b only acces- 
sary to produce the Afar and m*. 
. sense. U is s useless practice to 
read the proceedings at length. 
The depositions stated in sjaeh 
proceedings are not evidence in 

% In an action upon a ««/•*/ policy 
it is not competent lor the under* 
writers to give ^or«/ evidence 
Ant the reaTvaraeof the subject 
insnred is different from that 
stated in the policy. Z* 207 

JO. A c o mnl s in a n t in equity ma/ 
hare rehef even against the ad- 
mission* in his bilL FimUy 1. Lynn* 
23* 

It V foreign laws are not proved to 
have been in .writing .as public 
edicts, they may be proved by 
paroL . JJvtngstonr. Maryland Jns. 
Co- 274 

4?, A bill of lading is not eonclnsive 
evidence of property. Maryland 
Jus. Co* v. £u*m, 33* 



FOREIGN LAWS. 

See Evidence, It 274 

FOREIGN SENTENCE. 

See Eviderv, 5. & 8. 29. 206 

FORFEITURE. 

Ho sentence of condemnation can 
be affirmed if the law under 
which the forfeiture accrued has 
expired, although a condemna- 
tion and sale may have taken place 
and the money paid over to the 
United States before the expira- 
tion of the law. This court in re. 
vtfiing the sentence will not 



r ™ evjere resMafMa of the 
V as if no safe had been 
▼. Vmted 
339 



FREEDOM- 

SeeSnvun* 1> 3 

FRENCH COURTS. 

^jurisdiction of the French courts 
as to seizures, u not 



leagues of the coast. Mudsm r. 
>> 281. 



GEORGIA. 

U The legislature of Georgia, in 
1795, had the power of disposing 
of the uipppropriated lands with- 
in its own limits. Fletcher r. 

2. The lfag's|melamation in 1763 
did not alter the boundaries of 
Georgia. 2ft. 89 

& The nature of the Indian title is 
net such as to be absolutely re- 
pugnant to seisure in fee on the 
part of the state. 2& & 

GRANT. 



1. A grant is a conttevt t 
Fletcher r. I*d 9 


89 


2. See Boundaries, 


S3? 



HABEAS CORPUS. 

The writ of habeas corpus ad sub* 
jtdendvth does not lie to bring 
up a person confined in the prison 
Pounds upon a ca. sa issued in a 
civil suit. Wilson, ex parte, 52 
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INDIAN TITLE, 



See Georgia, 3. 



89 



INFANCY. 



1. Infancy is a bar to an action by an 
owner against his supercargo for 
breach of instructions, but not 3. 
to an action of trover for thegoods. 
Still, however, infancy may be 
given in evidence upon the plea 
of nor guilty in trover; uot as a 
bar, but to show the nature of the 4 
act which 'is supposed to be a con- 
version. Vasse v. Smith, 326 
3. An infant is liable in trover, although 
the goods were delivered to. him 
under a contract, and although 
they were not actually converted 
to his own use. Id. ~ ib* 

5, 
INJUNCTION; 

T. No writ of error or appeal lies to 
4n interiocutorydecree dissolving 
aa injunction. Toung v. Grun- 

% Vposti a question of dissolution of 
an injunction, the allegations of 
the lull are to be taken as *rue un. 
teas denied by the answer, Id. ib. 



INQUISITION. 



7. 



The circuit court for the district of 
Columbia has np jurisdiction, upon &• 
motion, to quash an inquisition 
token under the act M to author 
me the making of a turnpike 
roatUrom Mason's causey to Alex- 
andria" Cutties v. George Ton* 
ond Alexandria Co 233 

INSOLVENT. 



See Alignment, 4 
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INSURANCE. 



id 



1 In an action upon a policy on pro. iL 
perty warranted neutral, « proof 



of which to be required in the 
United States, only," a sentence 
of condemnation in a foreign court 
of admiralty, upon the 1 ground of 
breach of blockade* is not conclu- 
sive evidence of the violation, of 
the warranty, Maryland Ins.'Co. v. 
Woods, 2f 

%u*re, whether breach of blockade 
by a vessel not warranted neutral 
woulddischarge the underwriters. 
#• . aft. 

If a vessel sail to a port within the 
policy, with Intent to go to a port 
not within the pojicv, jn case tfie 
former should.be blockaded, this 
is not a deviation, id. 30 

A vessel might lawfully sail for 
a port in the West Indies, fcpown 
to be blockaded* until she was 
warned off, according to the Bri- 
tish orders in councjl of April, 
1804. She was not. bound to 
make inquiry elsewhere than of 
the blockading force* Id* ib 
Thequestions whether tfie voyage 
be broken up, and whether the 
captain w*» justified in returning, 
are questions, of lam, and the find- 
ing thereupon by. a jury is not to 
be* regarded M th* court King 
v. Delaware, /s* go. ft 

The British orders in council of 
the Uth of November, 1307> did 
not prohibit a direct voyage from 
the united States* to a colony of 
France #. ib. 

If from fear* founded on misre- 

ereaenUtjon, % tlie voyage be bro- 
en up> the underwriters are not 
liable. Id. ' . |fc 

Hie insurance upon building* in 
Alexandria did not cessfc by the 
separation f Alexandria irom 
Virginia, although the society 
could only insure houses in Vir. 
ginia. Korny. Mutual Au. Society 

Tte obligation of ihe insured u> 
contribute does net tease in con- 
sequence of his forfeiture of his 
own insurance. J>y his own ne- 
glect. Jd\ . ib. 
AU, the ^members of the . society 
are, bound by the act of the ma- 
jority. Id. ib. 
Ho member of the society can 
devest himself of his obligations 
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as such, but according to the rulea tion of Uie court hi. S&9 

of the society. Korn v Mutual Ass* Maryland In*. Co, v. JRuden, 338 

Society, 192 33. If the interest of one joint owner 

12. The additional premium upon a of a cargo be insured, and if that 

revaluation under the rules of the interest be neutral, it is no breach 

society, is only upon the excess. of the warranty of neutrality, if 

Atkinson*. Mutual Ass- Society, 202 the other joint owner, 'whose in- 

In an action of covenant on a po- terest is not insured, be a belliee- 

4\cy under seal, all special mat- rent. Livingston v. Maryland Ins* 

ter of defence must be pleaded. Co* 274 

Marine Ins. Co. v. Hodgson, .206 24. The assured are not understood to 

14 Under the plea of covenants perform- warrant that the whole cargo is 

ed, the defendant cannot give neutral, but that the interest insu- 

evidence which goes to vacate red is neutral. Id. ib* 

the policy. Id. ib. 25. The effect of a .misrepresentation 

15. In order to prove the condemns- or concealment upon a policy, de- 
tion of a vessel it is only neces- pends upon its materiality to the 
sary to produce the libel and sen* risk, which must be decided by a 
fence. Id. id. jury, under the direction of a 

16. Ths depositions stated in the pro-- court. Id. ib. 

/etiings of the court of admiral- Maryland Ins. Co. v. Huden, 338 
tV are not evidence in an action. 26. The right to abandon may be kept 
upon the policy. Id. ib. in suspense by mutual consent. 
17V In an action upon a valued policy, Livingston v. Maryland Ins- Co. 274 
it is not competent for the under- 27. If a vessel take on board papers 
writers to give parol evidence which increase the risk of cap- 
that the real value of the subject ture, and if it be not the regular 
insured is different from that sta- usage of the trade insured to take 
ted in the, policy. Id. 207 sueh papers* the non-disclosure 

18. The agent who makes insurance of the fact that they would be on 
for his principal has authority to board, will vacate the policy* Id. 
abandon without a formal letter 275 
of attorney.* Chesapeake Int. Co. r 

v. Stark, 268 J 

19. The informality of a deed of ces- 
sion is unimportant, because, it". JOINT PARTNERS, 
the abandonment be unexception- 
able, thV property yests iramedi- 1. A several suit and judgment against 
ately in t*»e underwriters, and the 'one of two joint makers of a pro- 
deed is not essential to f he right missory note, is no bar to a joint 
of either party. Id. ib. action against both upon the same 

2fc If the abandonment be> legal, H note. Sheehy v. Mdnaeville, . 254 

puts the underwriters complete- 2. The whole or a joint note is not 

ly in the place of the assured, and merged in a judgment against one 

the agent of the assured becomes of the makers on his individual 

the agent'of the underwriters. assumpsit / but the other may be 

Id. ib* charged iri a subsequent joint ac- 

2t A special verdict is defective tiontf he plead severally*. Id. ib. 
which . does not fnd whether, the 

abandonment was in reasonable JUDGMENT. 
time. /</.., ib. 

22. What is reasonable time of aban- 1. In Virginia if the defendant die af- 
' donment, is a question compound- ter an interlocutory judgment and 
ed of fact and law, which must be * writ of inquiry awarded, his ad- 
found by a' jury under the direc- ministrator, upon scire facias, can 

3 



INDEX. 



351 



only plead what his intestate could 

hare pleaded. M % Knight v. Craig* a 

AdnCr*. 183 

2. See Joint Partners, 1, 2. 254 10. 

JURISDICTION. 

1. A suit in chancery, .by one who 
has the prior equity against him -. 
who has the eldest patent, is in its 
nature local t and if it be a mere 
question of title, must be tried in 
the district where the 4 land lies. 
Mastic v. Watts, 148 9 

2. But if it be a case of contract, or 1Z ' 

truth or fraud, it is to be tried in 
the district where the defendant 
may be found Id. ib. 

3. An appeal lies to the supreme court 
from an order of the circuit court 
of the district of Columbia, quash- 
ing 1 an inquisition in the nature of 
a writ of ad auod damnum* Outfits . 
v. Alexandria and George Town Co, 

232 1. 

4. The circuit court of the district of % 

Columbia has no jurisdiction, up- 
on motion, to quash an inquisition 
taken under the act " to authorize 
the making of a turnpike road 
from . Mason's causey to Alexan- 
dria" Id. ib. 

5. The jurisdiction of the court be- 
low cannot be questioned after the 1* 
cause is sent back by mandate. 2. 
Skillem v. May, 267 

6. The jurisdiction of the French 

courts, as to seizures, is .not confi- 
ned to seizures made within two 
leagues of the coast.' Hudson v. 3. 
Guestier, 281 

7. A seizure beyond the limits of 'the 
territorial jurisdiction, for breach 
of a municipal regulation, w war- 
ranted by the law of nations. Id, 

ib. 4. 

& A writ of error lies to the highest 
court of a state in a case where 
the question is whether the con- 
fiscation, of 'British property was* 
complete before the British trea* 
ty. Smith v. Maryland, 286 5- 

9. The appellate powers of the su- 
preme court of the United States 
are given by. the constitution/ but 
they are limited and regulated by 
the judicial act, and other acts 



passed by congress on the sub- 
ject. Durousseau v. The United 
States, 308 

This court has appellate jurisdic- 
tion of decisions in the district 
courts of Kentucky, Ohio, Tennes- 
see and Orleans, even in causes 
properly cognisable by the district 
courts of the United States/4, ib. 
A general assignee of the effects 
of an insolvent cannot sue m the 
federal courts, if his assignor 
could hot have sued in those courts 
Serer.Pitot, 33d 

The citizens of the territory of 
Orleans may sue and be sued in 
the district court of that territory, 
in the same cases in which a ci- 
tizen of Kentucky may sue and 
be sued in the court of Kentucky. 
Id. ib. 

JURY. 

See Insurance, 5. 21, 22. 25. 71 
See Chancery, 2. 148 

K 

KENTUCKY. 



See Chancery, % 148' 

If, by any reasonable construction 
of an entry of a warrant to survey 
land, it can be supported, the 
court will support it Massie v. 
Watts, 148 

When a given quantity of land is 
to be laid off on a given base, it 
shall be included within four lines 
forming a square, as nearly as 
may be, unless that form be re- 
pugnant to the. entry. Id. ib. 
If the calls of an entry do not 
fully describe the land, but fur- 
nish enough, to enable the court 
to complete the location by the 
application of certain principles, 
they will complete it. Id. ib. 
If a location have certain ma- 
terial calls sufficient to support 
it, and to describe the land, other 
calls less material and incompati- 
ble with the essential calls of the 
entry, may be discarded. Id. 14* 
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6. The rectangular figure it to be 
preserved if possible. Mussie v. 



Watts, 



LANDS. 



1 See Georgia, 1, 2, 3. 

2. See Kentucky, 

3. 8ee Boundaries, 



149 



87 
148 

237 



LAW. 



1. 

2. 



See Insurance, 5. 21, 22. 25. 
The court will not declare a law 
to he unconstitutional, unless 
the opposition between the con- 
stitution and the law be clear and 
plain Fletcher v Peck, 87 

3. In a contest between two indivi- 
duals, claiming under an act of a 
legislature, the court cannot in- 
quire into* the motives which ac- 
tuated the members of that legis- 
lature. If the legislature might 
constitutionally pass such an act; 
if the act be clothed with all the 
requisite forms of a law, a court, 
sitting as a court of law, cannot 
sustain a suit between individuals 
founded oh the allegation that the 
act is a nullity, in consequence of 
the impure motives which influ- 
enced certain members of the le- 
gislature which passed the law. 
Id. ib. 

4. When a law is, in its nature* a 
contract, when absolute rights 
have vested under that contract, 
a repeal of the law caniiot devest 
those rights.. Id. ib. 

5. A law, annulling* conveyances, 
is unconstitutional, because it 
is a law impairing the obligation 
of 'contracts, within the meaning 
of the constitution of the United 
States, Id. 89 

6. A vessel having violated a law of 
the United States, «cannot be 
seized for such violation after the 
law has expired unless some spe- 
cial provision be made therefor 
by statute. UnltaTStates v. Ship 
HeUm 203 

f. If foreign laws be not proved to 



be in writing, as pubtic edicts, 
they may be proved by parol Li* 
vingston v, Maryland Int. Co. 274 
8, No sentence of condemnation can 
be affirmed if the law under 
which the forfeiture accrued has 
expired, although a condemnation 
and sale may have taken place, 
and the money paid over to the 
United States before the expira- 
tion of the law. Schooner Rachel 
v. United State*, ; 329 

LAW OF NATIONS. k 

A seizure beyond the territorial 
jurisdiction, for breach of muni- 
cipal regulation, U warranted by 
the law of nations. Hudson v. 
Guestier, . 281 

LEGISLATURE. 

1. See Lam, 2, 3, 4,5. 87 

2. See Georgia, 1. . 87 

3. A party to a contract cannot pro* 
nounce its own deed invalid, 
although that party be a sovereign 
state. Fletcher v. Peck, 87 



LOCATION. 

1. See Kentucky, 

2. See Boundaries, 

M 

MANDATE. 
See Costs, 1. Jurisdiction, $. 

marshal/ 

See' Attachment, 

MARYLAND. 

1. See Slaves, 1. 

2. See Sale, 

3. See Jurisdiction, 8., 

4. See Confiscation, 2. 
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MISREPRESENTATION. P 

See Concealment, I. & 2. 274 338 PARTNERS. 

MUNICIPAL LAW. See y^m Partner*, 1, 2. 

5* tarn of Nations, 281 PATENT. 
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NATURALIZAtlON. 

See Alien, 1,2, 2, 4. 



176 



NEUTRALITY. 
See Insurance, 1. 23, 24. 29. 274 



NEW ORLEANS. 

X. Set Slaves, I 330 

2: See Jurisdiction, 10. 12. 

NEW TRIAL. 

1. The refusal of the court below 
to grant anew trial is not a ground 
of errpr. Marine. Ins* Co. v. 
Hodgson, 206 

2^ When the reversal is in favour 
of the defendant upon a bill of 
exceptions a new. trial must be 
awarded by the court below. 
Hudson v. Guestiet, 281 

G 



ORDERS IN COUNCIL, 

1. See Admiralty, 2. 
2 Gee Insurance, 4. 



71 
30 



See Chancery, 3. 



254 



148 



PATENT RIGHT. 

The assignee of fart of a patent right 
cannot maintain an action btr the 
for a violation of the parent. 



vase 



Tyler v. Tuel, 
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PAYMENT. 



O&LKANfc 

1. See Stow, 2. 330 

'2. See Jurisdiction, 10. 12. 

Vol. VI. X* 



1. If neither the debtor, nor the credit- 
or has made the application- of 
the payments,' the court will, ap- 
ply them to the debts for which 
the security is most precarious. 
Field v. Holland, \9 

2. A promissory note given'and recei- 
ved for and in discharge of an 
oj>en account is a bar to an action 
upon the open account, although 
the note benot|>aid. Sheehyr. 
Mandev'tlle, ?$* 

PLEADING. 

l.See Covenant, 1, & 3, 87> 206 

2. In Virginia, if the defendant 4ie 

After interlocutory judgment, and 

a wfit^of inquiry awarded, his 

administrator, W>en scire facias, 

can only plead what hia intestate 

could We pleaded. ^t Knight 

v. Craig 9 * Administrator, • l£3 

3* J5ee Practice* 14. 221 

4- -See Payment, 2. 254 

5 See Accident, 508 

PLEtfE ADW>»ISTRAV»T. 

In Virginia if a defendant die efter 
office, judgment, his 'atjimnistra- 
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tor, upon scire facias, can not plead 
plene administravit. M* Knight r. 
Or jig's Administrator, 184 

PRACTICE. 

1. The report of auditors may beset 
aside, although neither fraud, 
corruption, partiality, or grot 9 mis- 
conduct- on the part of the audit* 
ora be praved gield v. Holland, 

8 

2. Without revoking an order of 
reference to auditors, the court 
may direct an issue to be tried, 
¥•' ib. 

3. A court of equity may itself ascer- 
tain the facts, if the evidence en- 
ables it to do so, or may refer the 
question to a jury, or to auditors. 
After an issue ordered, a court of 
equity may proceed- to a final de- 
cree, without trying: the issue or 
setting aside the order. Jd. 9 

4. The writ of habeas corpus ad sub* 
jtdendum does not lie to bring 
up a person confined in the prison 
bounds upon a ca. sa* issued in a, 
civil suit. Export* Wilson, 52 

5. The court below, upon a mandate 

on reversal of its judgment, may 
award execution for the costs of 
the appellant, in that court. Mid- 
die v. Mandeville, 86 

6. See Covenant, 1, ^ 3. 87. 206 

7. See Chancery, 2, & 148 

8. In Virginia, if the defendant die 
after interlocutory judgment and a 
writ of inquiry awarded, his ad- 
ministrator, upon scire facias, can 
only plead what his intestate could 
have pleaded. AVKnigbt v. Craig s 
Administrator, 183 

9. In all cases of reversal, if this 
court direct the court below to 
enter judgment for the plaintiff in 
error, the court below will, of 
course, enter the judgment with 
the costs of that court. Jd. 1 84 

10. The refusal of the court below to 
allow an amendment* or to grant 
a new trial, or to continue a 
cause, cannot be assigned for 
error. Marine Ins, Co. v. Hodgson* 
206 



U. The court below may suflfer amend- 
ments after judgment upon de- 
murrer affirmed in this court, 

«« ***** ***' &• ▼• Hodgson, 206 

12. In an action of covenant upon a 
policy under seal, all special mat- 
ter of defence must be pleaded 
Under the plea of covenants per. 

formed the defendant cannot give 
evidence which goes to invalidate 
the policy. Id. fa 

13. In order to prove the condemna- 
tion of a vessel, it is only neces- 
sary to produce the libel and sen- 
tence. It is a useless practice to 
read the proceedings at length. 
Id. * fa 

14. In debt on a bill of exchange un- 
der the statute of Virginia, it is 
necessary, in. the declaration, to 
aver notice of the protest for non- 
payment. Slacum v. Pomeroy, 221 

15. What is fatal on motion to arrest 
judgment, is fatal on a writ of 
error. Id fa 

16. This court will not direct the 
court below to allow the proceed- 
ings to be amended. Sheehy v. 
JnandevilU, £54 

17. It is too late to question the 
jurisdiction of the court below, 
after the cause is sent back with 
a mandate to cause the decree 
of this court to be executed. SkiU 
lernv.May, - jgg* 

18. A special verdict is defective which 
does not find whether the aban- 
donment was in reasonable time. 
i« ™' a P e «**J»*-Co. v. Stark, . 26g 
is*. When the reversal is in favour of 
the defendant upon a bill of ex- 
ceptions, a new trial must be 
awarded by the court below. 
Hudson v. Ouestier^ 281 



PROMISSORY NOTE. 

1. See Assignment, 2. 

2. See Payment, % 

A See Joint Partners, 1, 2.. 

PROCESS. 

See Attachment, 
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REASONABLE TIME. 

What is reasonable time of abandon- 
ment is a question compounded of 
fact and law, which must be found 
by a jury under the direction of a 
court Chesapeake Ins. Co. V- Stark, 
268 
Maryland Ins. Co. v. Auden, 338 

s 

SALE. 

I* The act of assembly of Maryland 
which authorized the commis- 
sioners of the city of Washington 
to resell lots for default of pay* 
mitnt by the first purchaser, con- 
templates a single resale only; and 
by that resale the power given 
by the act i$ executed. Oneale v. 
Thornton, 53 

2. By selling and conveying the pro- 
perty to a third purchaser, the com* 
missioners precluded themselves 
from setting up the second sale, 
and the second purchaser, by making 
this defence, affirmed the title of 
the third purchaser. Id. *A. 

SEIZURE. 



2. The act of congress 4f the 3fch 
of February, 1803, respecting the 
importation of slaves* is not in 
force in the territory of Orleans- 
Amiable Lucy v. United. State*; 
330 



TREATY, BRITISH. 

1. See Jurisdiction, 8. 

2. See Confiscation, 2. 

TROVER. 



See Admiralty, 3. 


203 


SENTENCE. 

1. See Evidence* 5. 

2. See Admiralty, 5. 


29 
329 


SET-OFF. 




See Assignment, % 


203 



306 

216 



1. Infancy is not a bar to an action of 
„ J rowr \ Vaue v - Smith. 226 

2. See Infancy, 2. 2 26 

TURNPIKE ROAD. 



1. See Inquisition, 

2. See Jurisdiction, 3, 4. 



U 



SLAVES. 

The right to freedom, under the 
act of Maryland which prohibits 
the bringing of slaves into that 
state, is not acquired by the ne- 
glect of the master to " prove to 
the satisfaction of the naval of- 
ficer, or collector •/* the tax, that 
such ihtve had resided three years in 
the United States," although such 
proof be required by the act Scott 
f.JBen, a 
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USURY. 



*^ w \ t P ent » wno has °y permission 
of his principal sold 8 per cent. 
stock, apply the money to his own 
wte, and, being pressed for pay- 
ment, give a mortgage to secure 
the repayment of the amount of 
the stock with Sper cent, interest 
thereon, it is usury. Dehutte v. 
Macon, 252 



VERDICT. 

A special verdict is defective which 
does not find whether the aban* 
donment was in reasonable, time. 
Chesapeake Ins. Co.*. Stark, 260 
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95$ IN D E X. 

VIRGINIA. ■ W " 

1. See Assignment, 1, 2. £2. 203 

2. See Beating, 2. 183 * WASHINGTON CITY. 

3. See Attachment, 187 

4. Sec Insurance, 8, 9, 10, 11, 15. 192 ^ ' 

5. See Bill of Exchange, X 221 See Sale, 

VOYAGE- WARRANTY. 

^ See Insur*.ce, 3.5.7 30.7-1, See /»i«m, 23, 21- 
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